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I. INTRODUCTORY

Establishment and functions of the Committee

The Asian Legal Consultative Committee, as it was orig-
inally called, was constituted in November 1956 by the Govern-
ments of Burma, Ceylon, India, Indonesia, Iraq, Japan and
Syria to serve as an advisory body of legal experts and to
facilitate and foster exchange of views and information on legal
matters of common concern among the member governments.
In response to a suggestion made by the then Prime Minister of
India, the late Jawaharlal Nehru, which was accepted by all the
then participating governments, the Committee's name. was
changed to that of Asian-African Legal Consultative Committee
as from the year 1958, so as to include participation of countries
in the African continent: The present membership of the Com-
mittee is as follows :-

Full members i- Arab Republic of Egypt, Bangladesh,
Democratic People's Republic of Korea, The Gambia, Ghana,
India, Indonesia, Iran, Iraq, Japan, Jordan, Kenya, Kuwait,
Malaysia, Nepal, Nigeria, Pakistan, Philippines, Republic of
Korea, Sierra Leone, Singapore, Sri Lanka, Syrian Arab Repub-
lic, Tanzania, and Thailand.

Associate members :- Botswana, and Mauritius.

The Committee is governed in all matters by its Statutes
and Statutory Rules. Its functions as set out in Article 3 of its
Statutes are :-

"(a) To examine questions that are under consideration by
the International Law Commission and to arrange for
the views of the Committee to be placed before the
said Commission; to examine the reports of the Com-
mission and to make recommendations thereon to the
governments of the participating countries;
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(b) To consider legal problems that may be referred to
the Committee by any of the participating countries
and to make such recommendations to governments
as may be thought fit;

(c) To exchange views and information on legal matters
of common concern and to make recommendations
thereon, if deemed necessary; and

(d) To communicate with the consent of the governments
of the participating countries the points of view of the
Committee on international legal problems referred to
it, to the United Nations, other institutions and
international organisations."

The Committee normally meets once annually by rotation
in the countries participating in the Committee. Its first session
was held in New Delhi (1957), second in Cairo (1958), third in
Colombo (1960), fourth in Tokyo (1961), fifth in Rangoon
(1962), sixth in Cairo (1964), seventh in Baghdad (1965), eighth
in Bangkok (1966), ninth in New Delhi (1967), tenth in Karachi
(1969), eleventh in Accra (1970), twelfth in Colombo (1971),
thirteenth in Lagos (1972), and the fourteenth in New Delhi
from lOth to 18th January, 1973.

Office-bearers of the Committee and its Secretariat

During the fourteenth session held in New Delhi, the Com-
mittee elected Dr. Nagendra Singh, the then Chief Election Com-
missioner of India (now a Judge of the International Court of
Justice) and Hon'ble L.A.M. Brewah, Attorney-General and
Minister for Justice of Sierra Leone respectively as the Presi-
dent and Vice-President of the Committee for the year 1973-74.

The Committee maintains its permanent Secretariat in ew
Delhi (India) for day-to-day work and for implementation of
the decisions taken by the Committee at its sessions. The Com-
mittee functions in all matters through its Secretary-General who
acts in consultation with the Liaison Officers appointed by each
of the participating countries.

3

ti n with other organisationsCo-opera 10

The Committee maintains close relations ,:ith and receiv.es
bli h d documentation from the United Nations, some of Its

pu IS e .. th Int
has the International Law Commission, e erna-organs sue .. . f

ti al Court of Justice, the U.N. HIgh Commission for Re ugees,
t~~nU.N. Conference on Trade a~d Development (UNCTAD),
the U.N. Commission on InternatlOn~1 T~adeLaw(UNCITRA~)
and the Food and Agricultural Organisation (FAO); the Organi-
sation of African Unity (OAU), the L~agu~ of Arab States, the
International Institute for the Unification of Private .Law
(UNIDROIT), the Hague Conference on Private International
Law and the Commonwealth Secretariat. The Committee has
been co-operating with the United Nations in its Programme of
Assistance in the Teaching, Study, Dissemination and Wider
Appreciation of International Law and as ~art of that pr?g-
ramme it has sponsored a training scheme which may be availed
of by officials of Asian and African governments.

The Committee is empowered under its Statutory Rules to
admit at its sessions Observers from international and regional
inter-governmental organisations. The International Law Com-
mission is usually represented at the Committee's sessions by its
President or one of the members of the Commission. The U.N.
Secretary-General has also been represented at various sessions
of the Committee.

The Committee sends Observers to the sessions of the
International Law Commission in response to a standing invita-
tion extended to it by the Commission. The United Nations
also invites the Committee to be represented at all the conferen-
ces convoked by it for consideration of legal matters. The Com-
mittee Was represented at the U. N. Conferences of Plenipoten-
tiaries on Diplomatic Relations and the Law of Treaties. The
Committee has been invited to be represented in the sessions of
the Third Law of the Sea Conference. The Committee is also
invited to be represented at the meetings of the UNCTAD,
U CITRAL and various inter-governmental organisations con-
cerned in the field of law .
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Immunities and privileges

The Committee, the representatives of the member States
participating in its sessions, the Secretary-General of the Com-
mittee and the members of the Secretariat are accorded certain
immunities and privileges in accordance with the provisions of
of the Committee's Articles on Immunities and Privileges.

Membership and procedure

The membership of this Committee which falls into two
categories, namely, Full Members and Associate Members, is
open to Asian and African governments who accept the Statutes
and Statutory Rules of the Committee. The procedure for
membership as indicated in the Statutory Rules is for a govern-
ment to address a note to the Secretary-General of the Commit-
tee, stating its acceptance of the Statutes and Statutory Rules.

Financial obligations

Each member government contributes towards the expen-
ses of the Secretariat, whilst a part of the expenses for holding
of the sessions are borne by the country in which the session is
held. The contributions towards the expenses of the Secretariat
of each member country at present vary between £ 900 (Sterling)
and £ 1500 (Sterling) per annum depending upon the size and
national income of the country. Associate members, however,
pay a fixed fee of approximately £ 450 (Sterling) per annum.

Resume of work done by the Committee

During the past seventeen years of its existence the Com-
mittee has had to concern itself with all the three types of
activities envisaged in clauses (a), (b) and (c) of Article 3 of its
Statutes, namely examinations of questions that are under
consideration by the U. N. International Law Commission;
consideration of legal problems referred by member govern-
ments; and consideration of legal matters of common concern.

The topics on which the Committee has been able to make
its final reports (recommendations) so far include "Diplomatic
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Immunities and Privileges", "State Immunity in respect of
commercial Transactions~', "Extradition of Fugitive Offenders",
"Status of Aliens", "Dual or Multiple Nationality", "Legality
of Nuclear Tests", "Arbitral Procedure", "Recognition and
Enforcement of Judgements in Matrimonial Matters", "Reci-
procal Enforcement of Foreign Judgements, Service of Process
and Recording of Evidence both in Civil and Criminal Cases",
"Free Legal Aid", "Relief against Double Taxation", "the 1966
Judgement of the International Court of Justice in South- West
A/rica Cases" and the "Law of Treaties".

The Committee had also finalised its recommendations on
the subject of "Rights of Refugees" at its eighth session held in
Bangkok (1966), but at the request of one of its member govern-
ments it has decided to reconsider its recommendations in the
light of new developments in the field of international refugee
law. The subject was accordingly given further consideration
by the Committee at its tenth and eleventh sessions.

The subjects on which the Committee has made consi-
derable progress are the "Law of International Rivers",
"International Sale of Goods and related topics", and
the "Law of Sea with particular reference to the peaceful
uses of the sea-bed and the ocean floor lying beyond the limits
of national jurisdiction." The Committee at its eleventh session
had decided to include the Law of the Sea and the Sea-Bed as a
priority item on the agenda of its twelfth session having regard
to the recent developments in the field and the proposal for
convening of a U. N. Conference of Plenipotentiaries to consider
various aspects of this subject. In view of the paramount
importance of the problems concerning the Law of the Sea to
the countries of the Asian-African region, it was also decided to
invite all such countries to participate in the discussions on the
Subject at the twelfth session. Thereafter, the subject was further
considered on a priority basis at the thirteenth and fourteenth
sessions of the Committee respectively held in Lagos (1972) and
New Delhi (1973) and almost all the countries of the Asian-
African region were invited to join in the deliberations on tbe
Subject at those sessions. The main object underlying this
Committee's taking up the Law of the Sea has been to provide



2. Reciprocal Recognition and Enforcement of Foreign
Judgments.

3. The Rights of Refugees.
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a forum for mutual consultation and discussions among the
Asian and African governments and to assist them in making
concerted and systematic preparations for the then proposed
Third Law of the Sea Conference.

The Committee at its fourteenth session also took up the
question of Organisation of Legal Advisory Services in Foreign
Offices for an exchange of views and information between the
participating countries. The idea underlying this exchange of
views has been to enable the member countries to acquaint
themselves with the systems of legal advising on international
legal affairs in each other's countries.

Some of the other topics which are pending consideration
of the Committee include 'Diplomatic Protection and State
Responsibility', 'State Succession', 'International Commercial
Arbitration', 'International Legislation on Shipping' and 'Pro-
tection and Inviolability of Diplomatic Agents and other
persons entitled to special protection under International Law'.
The last mentioned topic had been placed on the agenda of the
fourteenth session, but at the suggestion of some of the Delega-
tions this matter has been deferred for consideration at some
future session of the Committee.

Publications of the Committee

The full reports, including the verbatim record of discus-
sions together with the recommendations of the Committee are
made available only to the governments of the member States of
the Committee. The Committee, however, brings out regularly
shorter reports on its sessions for general circulation and sale.
So far it has published reports on its first to thirteenth sessions.
The Committee has also brought out five special reports on the
following topics:-

I. The Legality of Nuclear Tests.
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4. Relief against Double Taxation and Fiscal Evasion.

The South West Africa Cases.5.

The Secretariat of the Committee published in 1972 its
compilation of the Constitutions of African States with the co-
imprint of Oceana Publications Inc., New York. Earlier it had
brought out its compilation of the Constitutions of Asian States
in the year 1968. The proposed publications of the Committee

include the following:-

(1) Digest of important decisions of the municipal courts
of Asian and African countries on international legal
questions.

Digest of Treaties and Conventions registered with
the U. N. Secretariat to which an Asian or African
State is a party.

(2)

(3) Foreign Investment Laws and Regulations of Asian
and African Countries.

Laws and Regulations relating to Control of Import
and Export Trade in Asian and African countries.

(5) Laws and Regulations relating to Control of Industry
in Asian and African countries.

(4)
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ID. AGENDA OF THE FOURTEENTH
SESSION

I. Organisational Matters:

1. Adoption of the Agenda.

2. Election of the President and Vice-President.

3. Admission of Observers to the Session.

4. Consideration of the Secretary-General's Report on
Policy and Administrative Matters and the Com-
mittee's Programme of Work.

5. Dates and place for the Fifteenth Session of the Com-

mittee.

D. Matters arising out of the work of the International Law
Commission under Article 3 <a) of the Statutes

Question of protection and inviolability of Diplomatic
Agents and other persons entitled to Special Protection
under International Law.

Dl. Matters referred to the Committee by the Governments
of the Participating Countries under Article 3 (b) of the

Statutes:

1. Law of the Sea including Questions relating to Sea
Bed and Ocean Floor (Referred by the Government
of Indonesiai.

2. Law of International Rivers (Referred by the Govern-
ments of Iraq and Pakistan).

23



24

IV. Matters taken up by the Committee uDder Article 3 (c) of
the Statutes :

1. Organisation of Legal Advisory Services in Foreign
Offices (Taken up by the Committee at the suggestion
of the Government of India).

2. International Sale' of Goods (Taken up by the Com-
mittee at the suggestion of the Governments of Ghana
and India).

IV. THE LAW OF THE SEA



(i) INTRODUCTORY NOTE

The subject "The Law of the Sea including questions relat-
ing to Sea-Bed and Ocean Floor" was referred to this Committee
for consideration by the Government of Indonesia under Article
3 (b) of the Committee's Statutes. Having regard to the
developments in the field and the Third Law of the Sea Con-
ference which was then being mooted (to consider various aspects
of the Law of the Sea), the Committee at its eleventh session
decided to include the subject as a priority item on the agenda
of its twelfth session.

In order to appreciate the background of the Committee's
study of the subject, it may be recalled that the International
Law Commission of the United Nations, soon after its establish-
ment, took up the Law of the Sea as a priority topic for codifi-
cation. The Commission after considering the subject at a
number of its sessions drew up its conclusions in a set of draft
articles which formed the basis of discussion at the First Law of
the Sea Conference convoked by the United Nations iu 1958.
That Conference succeeded in adopting four conventions on the
subject, namely (i) the Convention on the Territorial Sea and
the Contiguous Zone, (ii) the Convention on the High Seas,
(Hi) the Convention on Fishing and Conservation of Living
Resources of the High Seas, and (iv) the Convention on the
Continental Shelf. The question of the breadth of the territo-
rial sea, however, remained unresolved due to wide divergence
?f views and another Conference of Plenipotentiaries convened
In 1960 to consider the problem also failed to resolve the
question as no proposal received the requisite two-thirds
majority. Some of the other questions left unresolved by these
t~o conferences were those relating to the regime of interna-
~onal straits and the special rights of coastal States, if any, on
Shery resources of the sea.

La Within a few years of the two U. N. Conferences on the
W of the Sea, it became apparent that the international
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It was at this stage that the Government of Indonesia pro-
sed to the Committee that it should take up this subject at a

~ry early date in order to assist the member States of the
eoJJU11ittee to prepare for the proposed UN Conference and also

enable them to have an exchange of views on importantto . ,
issues prior to the holding of the Confer~nce. Indonesia ~ pro po-
1was placed before the Committee at Its eleventh sessIOn held

~ Accra in January 1970 and the Committee resolved that,
In b·having regard to the paramount importance of the su ~ect to
the Asian-African States, it should take up the matter at Its next
regular session and that preparatory work sho~ld be. ~r?ceed~d
forthwith. The Committee also decided that ItS activmes with
regard to the assistance to be given in preparation for the pro-
posed U N Conference on the Law of the Sea as also affording
of facilities for exchange of views should not be confined to
member States of the Committee alone but should be offered to
all Asian and African States following up the previous practice
which it had adopted in connection with the preparation for the
Law of Treaties Conference with such signal success.

The Secretariat of the Committee, in pursuance of the
aforesaid decision, sent a communication to practically all the
Asian and African Governments inviting them to participate in
the discussions on the Law of the Sea which were to be held at
the Colombo session of the Committee in January 1971. Along-
with the invitation a list of topics for discussion and a question-
naire was sent out to these governments inviting their views with
regard to the topics which the proposed UN Conference should
consider as also their comments on substantive issues raised in
the questionnaire. In response to this invitation, twenty-five
States including eighteen of the Members of the Committee
participated in the Colombo session. In addition, Delegations
representing the United States of America and five Latin Amer-
ican Governments attended the session in order to exp lain their
viewpoints on various issues before the Colombo meeting of the

Committee.

At the Colombo session the principal topics which were
taken up for consideration were as follows :-

(1) Breadth of territorial sea;

community would have to seriously tackle the problem of the
br~adth of th~ ter.ritor!al sea as a number of States began taking
unilateral action in this matter following upon the failure of the
1958 and 1960 UN Conferences to resolve this question. The
technological advances made in the field of exploitation of the
sea-bed also made it necessary to define with sufficient precision
the extent of the national jurisdiction of coastal States in the
sea-bed and to think in terms of exploration and exploitation of
t~e .natural resources of the sea and the sea-bed beyond the
h~lts of the national jurisdiction for the common good of man-
kind. Moreover, the emergence of new nations in Africa durinz
the 1960s brought home the necessity for re-examination of
some of the issues and it became obvious that any new order of
the Law of the Sea must adequately reflect their views.

Recognising the need for orderly development of the sea-
bed and the ocean floor, the General Assembly by its resolution
2467 A (XXIII), adopted on the 21 December 1968, established
a Special Committee on the Peaceful Uses of the Sea-Bed and
the <:kean Floor beyond the Limits of National Jurisdiction.
During 1968-69, the Soviet Union and the United States of
Am~ri.c~ consulted with a number of States regarding the
possibility of holding of another international conference on
the. Law of the Sea to settle the outstanding issues on the
subject, and the General Assembly by its resolution 2574 A
(XXIV), adopted at its 1833rd plenary meeting, requested the
UN Secretary-General to ascertain the views of member States
regarding the desirability of convening a Conference on the Law
of the S~a at an early date to review the regime of the high seas,
the .contmental shelf, the territorial sea and the contiguous zone,
fish~g and ~onservation of the living resources of the high seas,
~arttcularly m order to arrive at a clear. precise and interna-
ho~aIly accepted definition of the sea-bed and the ocean floor
which lay beyond the limits of national jurisdiction. The over-
whelming support that this resolution received made it evident
that the holding of a conference to settle the outstanding issues
on the .Law of the S~a was almost a matter of certainty and that
the ~slan and Afr~can States would have an important role to
play III the formulation of the law on the subject and in the
establishment of a new order of the sea.
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(2) Rights of coastal states in respect of fisheries in areas
beyond the territorial sea;

(3) Exploration and exploitation of the sea-bed including
the question of national jurisdiction over the sea-bed,
the concept of "trusteeship" over the continental
margin, the type of regime to govern the sea-bed and
ocean floor beyond the limits of national jurisdiction
and the types of international machinery;

(4) Islands and the archipelago concept;

(5) International straits; and

(6) Preservation of marine environment.

Following the discussions in the plenary the Committee
appointed a Sub-Committee consisting of all the participating
member States of the Committee and a Working Group was
established composed of the representatives of India, Indonesia,
Japan, Kenya, Malaysia and Sri Lanka* for detailed study and
preparation on the subject. It also appointed as its rapporteur
Mr. Christopher W. Pinto of Sri Lanka. The proceedings of
the Colombo session on the Law of the Sea and the working paper
prepared by the rapporteur containing a list of various issues, a
summary of the views expressed in the Committee on those
issues and a questionnaire were made available to practically all
the governments in the Asian-African region.

In the meantime replies were received by.the United Nations
from its member States to the UN Secretary-General's communi-
cation pursuant to resolution 2574 (XXIV) giving their views re-
garding the proposed Conference on the Law of the Sea and the
subject to be taken up at that Conference and a decision was
taken to convoke the Conference to meet in 1973. The U
Sea-Bed Committee, established in December 1968, completed
its formulation of the principles on the sea-bed and its resources
which was adopted by the General Assembly in December 1970.
The terms of reference of that Committee as well as its member-
ship were enlarged to make it virtually a preparatory body for

·The Working Group was enlarged by the inclusion of Egypt at the Lagos
session of the Committee.
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. f the Sea Conference. The enlarge~ Sea-Bed
the ThIrd Law o. M h 1971 and divided itself into three
committee met during arc . n it succeeded in resolving

ittees At that sessio , id
sub-comml . l i d a beginning was made for consi er-. procedura Issues anvanOus .
. f substantive questions.

atlon 0 C I b
d ith the decision taken at the 0 om 0

. In atc~:~:~~:it~:e, the Working Group met in ~ew Delhi
session of f J 1971 to consider the working paper

ds the end 0 une . pre
towar h orteur and the special working papers -
prepared by t e rapp b f the Workino Group on the quest-

ed by the other mem ers 0 ., d . t
par f heri archipelagos, international straits an m er-
ions of IS e~les, f the proposed sea-bed area. The report
national machmery or id ed by the Sub-

ki Group was then consi er
of the. Wor mg Law of the Sea which met in Geneva during
Committee. on the h mencement of the summer session
July 1971 Just before t e ~om
of the UN Sea-Bed Committee

d d collection of furtherThe Sub-Committee recommen e S . .
., ation for the Lagos ession;material by the Secretanat III prepar. ber

. d the assistance to be given to non-mem
and WIth regar to . d id d to make the following
Asian and African States It eCI e
recommendations :

Documentation prepared for the Commi~tee on dthe

subiect of the Law of the Sea should be circulate to
Asi~n and African States that were not ~et memb~rs
of the Committee in order to assist them 10 prepan~g
for Conference on the Law of the Sea and that baSIC
materials should be made available in French as well as
in English;
Non-member countries in Asia and Africa be invi~ed
to attend the Lagos Session as observers f~llow~ng
precedents established in regard to the ~arachl Sessl~n
(which had considered questions commg before t e

f T ti ) nd the ColomboConference on the Law 0 rea ies a
Session.

(i)

(ii)

The Sub-Committee also requested the ~ommittee's
S B d Committee and theretary-General to address the U ea- e
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Afro-Asian Group of the Sea-Bed Committee on suitable dates
to be arranged in consultation with their respective chairman
with a view to acquainting non-member States of the aims and
purposes of the Committee and the work that was being done by
it on the Law of the Sea. In accordance with the said request
the Secretary-General addressed the UN Sea-Bed Committee at
its plenary meeting on the 19th July, 1971. A special meeting
of the Afro-Asian Group was convened under the Chairmanship
of Mr. Justice Seaton of Tanzania which was addressed by the
Secretary-General of the Committee.

The UN Sea-Bed Committee and its three Sub-Committees
met in Geneva from the 19th July to 26th August, 1971. The
first Sub-Committee dealt with the question of international sea-
bed area and the establishment of appropriate machinery. Sev-
eral drafts were placed before the Sub-Committee for its considera-
tion by various delegations. The second Sub-Committee gave
consideration to a number of suggetisons about the topics that
should be taken lip at the forthcoming Conference on the Law of
the Sea.

At the thirteenth session of the Committee held in Lagos in
January 1972, the Law of the Sea was taken up as the priority
item and the subject was considered in detail in its various aspects
on the basis of working papers prepared by the members of the
Working Group and a special working paper on Land-locked
States prepared by the Ambassador Tabibi of Afghanistan. The
session was attended by delegations from seventeen member
States of the Committee and observer delegations representing
twenty-seven non-Member States, and eight international organi-
sations including the United Nations. The main topics which
were taken up for discussion during the Lagos session, both in the
plenary and in the Sub-Committee were (1) International Regime
for the Sea-Bed; (2) Fisheries; (3) Exclusive Economic Zone; (4)
Territorial Sea and Straits; (5) Regional Arrangements; (6) Archi-
pelagos and (7) Position of Land-locked States. Although the dis-
cussions on these topics went into considerable depths and there
was full and free exchange of views, lack of time prevented the
Delegates from concretising their views more precisely.
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The Sub-Committee on the Law of the Sea met in Geneva
d ring July 1972 in order to give further consideration to the
t Upicswhich were discussed in Lagos and to formulate certain
t~ntative proposals for consideration of the Committee at its
fourteenth session. At this meeting concrete proposals were put
forward by the representatives of Indonesia and the Philippines on
'Archipelagic States', by the representative of Japan on
'Fisheries' and these formed the basis for discussions in the Sub-
CoJDIIlittee. The report of the Sub-Committee as prepared by
the rapporteur and the members of the Working Group succinct-
ly sets out an accurate summary of the discussions.

The expanded Sea-Bed Committee of the United Nations
held two series of sittings during the spring and summer of 1972
during which considerable progress was made in the preparatory
work for the Third Law of the Sea Conference; Sub-Committee
IIwas able to prepare and finalise a list of subjects for consider-
ation at the Conference and thus set at rest all controversies and
debates on this delicate issue. A Working Group established by
Sub-Committee I for the purpose of examining the various pro-
posals on International Sea-Bed Regime under the Chairmanship
of Mr. Christopher W. Pinto also made significant progress and
succeeded in producing some tentative solutions. The other
Sub-Committees also maintained steady progress on their sub-
jects.

At the fourteenth session of the Committee held in New
Delhi in January 1973, wh ich was attended by the Delegations
from 19 of the Member States of the Committee and Observer
Delegations representing 30 non-Member States and four inter-
national organisations, the Law of the Sea and Sea-Bed was
a~ taken lip as a priority item. At the beginning of the
~on, the Working Group on the Law of the Sea met on the
t1Uh of Janua.ry, 1973, to consider the method of work to be
~ oWedat this session. The Working Group, having regard to
C'4 ag~da of the forthcoming meetings of the UN Sea-Bed

IIllnittee and the time available at the disposal of the Commi-
~t the present session, inter alia, recommended that deli-

rations on the subject at the present session, both in the plenary
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and the Sub-Committee, should be confined to the following
topics:

(i) Fisheries, Exclusive Economic Zone;

(ii) Rights and Interests of Land-locked States;

(iii) International Machinery for the Sea-Bed; and

(iv) Marine pollution.

The Working Group also recommended that in view of
the resignation of Mr. C.W. Pinto (Sri Lanka), Dr. S.P. Jagota
(India) should take over as the rapporteur of the Sub-Committee
on the Law of the Sea. The recommendations of the Working
Group were accepted by the Committee, and accordingly the
Committee had discussions on the aforesaid topics in four ple-
nary meetings. In these plenary meetings eleven Delegations
and nine Observers made statements. In one of the plenary
meetings, the Delegation of India introduced a set of Draft Arti-
cles on Exclusive Fisheries Zone. At the end of the discussion in
the plenary, the matter was referred to the Sub-Committee for
detailed consideration. The Sub-Committee held four meetings
and thereafter the rapporteur drew up a report on the work
done by the Sub-Committee which was placed before the main
Committee. In the wake of discussions on the rapporteur's
report, it was decided that the Draft Articles presented by the
Delegation of India together with the text of questions posed by
the Delegation of Japan, which formed annexture I and II respec-
tively of the rapporteur's report, should be submitted to the
member governments with the request that the governments give
their concrete comments and suggestions on the Draft Articles
to the Secretary-General of the Committee within one month
from the close of the session. It was furthur decided that the
Sub-Committee should meet in Geneva for a period of three
days immediately prior to the summer session of the Sea-Bed
Committee, to which Ambassaddor Tabibi might be invited as a
special invitee. The Committee also took the decision that the
study group on Land-locked States, establised by the Committee
should meet at the earliest. The study group, accordingly, met
in New Delhi from 22nd to 26th of March, 1973.

(ii) REPORT OF THE AALCC SUB-
COMMITTEE ON THE LAW OF THE
SEA INTER-SESSIO NAL MEETING
HELD IN GENEVA FROM 12TH TO
15TH JULY, 1972

Chairman Hon'ble Dr. T. O. Elias (Nigeria)
H. E. Dr. Mustafa Kamil Yaseen
(Iraq)

Secretary-General Mr. B. Sen

Rapporteur Mr. C. W. Pinto (Sri Lanka)

I. Organization of Work

The Sub-Committee on the Law of the Sea held an inter-
sessional meeting at the Palais des Nations, Geneva, on 12, 13,
14 and 15 July, 1972, in pursuance of a decision taken by the
Liaison Officers of the Member Governments and approved by
the President of the Committee.

The Sub-Committee first discussed the scope and method
of its work. The Secretary-General indicated that the meeting
bad a twofold purpose, namely to have an exchange of views
on matters which were likely to come up before the summer
session of the U. N. Sea-Bed Committee and to help in
crystallising the essential points on the major issue indicated in
the Agenda Paper so as to facilitate the preparation in due
COurseof draft texts on the Law of the Sea by the Committee's
Secretariat and the Working Group on the Law of the Sea for
consideration at the next regular session of the Committee. The
Cbairmanobserved that it would be very useful if the Committee
were to prepare draft formulations on the major issues in pre-
paration for the Conference on the Law of the Sea for assistance
Orthe Member Governments and other Asian and African States.

The Sub-Committee decided that it would be useful to
discuss the various amendments suggested by certain govern-
IIlents to the List of Issues introduced by 56 countries at the
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spring session of the U. . Sea-Bed Committee (Doc. o.
A/AC. 138/66). It would not be the purpose of the discussion
to take decisions on any matter relating to the List but merely to
clarify certain areas and facilitate further discussion.

The Sub-Committee felt that if satisfactory solutions
could be arrived at on the major issues listed in the Agenda
Paper a great deal of progress would have been made and it was
d~cide~ to co.ncentrate on those issues both for the purpose of
dISCUSSIOns III the Sub-Committee and for preparation of
draft texts.

The Sub-Committee heard statements from the Delegate
of Kenya about the work done in the Seminar on the Law of
the Sea ~t Yaounde from 20 to 30 June, 1972. The Delegate
of Egypt informed the meeting regarding the conference held
in Malta from 5-7 July, 1972, by coastal States of the Mediter-
ranean Sea. The Delegates of Indonesia and Japan also made
statements concerning the Law of the Sea Institute meetinz held
at Rhode Island from 26-30 June, 1972. 0

The rapporteur suggested that members might wish to give
spe~ial consideration to their positions on the following issues
~hlc~ could be expected to be the subject of difficult negotia-
tions in the Preparatory Committee over the coming months :

(1) Regulation of fisheries: Proposals thus far made by
the developed countries had in common an approach
based on what they considered to be the traditional
position on fisheries viz. that living resources in
waters beyond the territorial sea belonged to the
international community and could be harvested by
all. Several developing countries, on the other hand,
wanted the law to acknowledge their sovereignty over
the living resources of the sea in an appropriate zone
beyond the territorial sea. The developed countries,
ill an attempt to meet the demands of the developing
world, had proposed adoption of the "preferential
catch" approach in various forms. But the approaches
were fundamentally opposed to one another, and he
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wondered whether any compromise between the two,
based on "traditional" concepts, was possible.

(2) Regulation of sea-bed exploitation:

(a) Several developing countries were seeking recog-
nition of the principle that a coastal State had
sovereignty over the natural resources of the
sea-bed in an appropriate zone beyond its
territorial sea, the sea-bed beyond that to be
placed under the jurisdiction of a new interna-
tional machinery and exploited for the benefit of
mankind as a whole. Some developed countries
on the other hand had proposed that there be
an intermediate zone between national jurisdic-
tion and the area of the machinery's competence,
a zone from which the community (and the
machinery) might derive substantial revenues
through the agency of the coastal State. The
possibility of compromise between the two appro-
aches might be considered.

The question whether or not the international
machinery should be endowed with the power to
carry out exploitation of sea-bed resources by
means of its own resources was likely to become
a major issue. Opposing views on the matter
were genuinely and strongly held by several

countries.

(b)

(c) "Shelf-locked", "near-land-locked" and other
terms used to characterise certain groups of States
which believed they had a special community of
interest - sometimes transcending the basic one
of level of economic development - would need
to be defined before the problems of those States
could be resolved.

Innocent passage through straits used for inter-
national navigation falling within the territorial sea of
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one or more riparian States, as opposed to the new
concept of "free transit" through "international
straits" .

(4) Questions relating to the settlement of international
disputes relating to the law of the sea: Should there
be a system of compulsory settlement? Should there
be more than one such system, more than one
tribunal? Was this a field in which even countries
traditionally wary of compulsory mechanisms ought to
consider accepting third party settlement? Was the
highest level of compromise on this point still some
kind of "compulsory conciliation" ending in a recom-
mendation to the parties, or was it possible and
desirable for the community to move a stage further?

(5) Filially, should the Conference on the Law of the
Sea take place as planned in 1973? In the light of
the work thus far, was it possible or desirable for a
Conference to be held at all? Would the delay ef
a year or two materially affect the degree of prepared-
ness? Should the Conference, if held, take place in
two or more stages?

II. Archipelagic States

The Delegations of Indonesia and the Philippines submitted
the basic principles relating to archipelagic States as follows:

"(1) An archipelagic State, whose component islands and
other natural features form an intrinsic geographical,
economic and political entity, and historically may
have been regarded as such, may draw straight base-
lines connecting the outermost points of the outermost
islands and drying reefs of the archipelago from which
the extent of the territorial sea of the archipelagic
State is, or may be, determined.

(2) The waters within the baselines, regardless of their
depth or distance from the coasts, the sea-bed and
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the subsoil thereof, and the superjacent airspace, as
well as all their resources, belong to and are subject
to the sovereignty of, the archipelagic State.

(3) Innocent passage of foreign vessels through the waters
of the archipelagic State shall be allowed in accor-
dance with its national legislation, taking into account
the existing rules of international law. Such passage
shall be through sealanes as may be designated for
that purpose by the archipelagic State."

The Delegations of Indonesia and the Philippines hoped
that the members of the Committee would now be able to lend
their support to these principles in the next Conference on the
Law Of Sea.

Some delegations continued to support the concept of the
archipelagic State while some sought clarification of certain
points, among them the following:

(a) In determining the right of innocent passage through
the waters of archipelagic States, should that State's
national legislation prevail over international law?

The Delegations of Indonesia and the Philippines
explained that a workable balance should be found
between national legislation and international law.
Thus, innocent passage should be regulated by nat-
ional legislation with the understanding that such
national legislation must take into account the existing
rules of international law with regard to innocent
passage. While under international law foreign ships
had no right of innocent passage through the internal
waters of a State, the archipelagic States were
nevertheless prepared to grant that right through the
archipelagic waters along designated sea lanes. This
would, however, oblige archipelagic States to enact
laws and promulgate regulations concerning innocent
passage, and establish the necessary sealanes.
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(b) Would an archipelagic State after claiming the waters
within the archipelago, still claim a zone of exclusive
economic jurisdiction outside the archipelago?

The Indonesian and the Philippine Delegations
explained that the concept of the archipelagic State
was intended to guarantee the unity of such a State,
and was thus concerned only with the waters within
the baselines from which its territorial sea was
measured and not with the area outside those
baselines. The concept of a zone of exclusive econo-
mic jurisdiction had relevance only in areas outside the
territorial boundaries of a State.

(c) Were the four elements of the archipelagic State
concept outlined ill the Indonesian and Philippine
draft, namely: existence as all intrinsic geographical,
economic and political entity, and the historical
element, all to be taken together and co-exist as
conditions for application of the archipelagic State
concept?

The Delegations of Indonesia and the Philippines
said that the archipelagic State was basically a
geographical entity strengthened by political and
economic unity.

Some countries had historically been regarded as
archipelagic States while others did not emphasise
the historical element. For these reasons the Indone-
sian and Philippine draft had indicated that the
historical element was an additional, but optional
qualification.

(d) Should 110t the depth of waters and the distance bet-
ween the islands of an archipelagic State be taken
into consideration?

The Delegations of Indonesia and the Philippines
said that it was a fact of geography that some waters
within an archipelago were very deep even though
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they are very close to an island in the archipelago
group. It was also true that some of the outlying
islands of an archipelago group might lie at an irregu-
lar distance from each other. Since the main purpose
of the archipelagic State concept was to unite the
archipelagic country, any distance or depth criteria
would merely be irrelevant and their application could
endanger the very unity which archipelagic States were
trying to safeguard. It was also emphasised that this
aspect of the matter should not create any apprehen-
sion that any isolated islands in mid-ocean would
claim to form archipelagic States within the continent
since an archipelagic State must be an intrinsic geo-
graphical unit. Small islands scattered in the middle
of an ocean, did not either among themselves or in
relation to a continent, satisfy this criterion. It was
noted that the problem of islands was a separate and
distinct one falling under item 15 of the List of
Subjects and Issues introduced to the U. N. Prepar-
atory Committee on the Conference on the Law of the
Sea by 56 States (A/AC. 138/66).

(e) Questions relating to ratio of land to water, distances
between islands, and other data relating to Indonesia
and the Philippines, such as the longest baselines in
the two countries; the application of the archipelagic
State concept to other island countries etc.

The Indonesian and Philippine Delegations
explained that in their countries islands lay at relati-
vely short distances from one another Both countries
have a ratio of approximately one third of land and
two-thirds of water. The longest Indonesian baseline
was 122.7 nautical miles and the average length of a
baseline was about 40 miles. There were only five
baselines of more than 100 miles, and there were 53
baselines of less than 24 miles among the 201 base-
lines. Thus the longest Indonesian baseline was still
shorter than the baselines which had traditionally
been admitted for an "historic bay". And the average
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Indonesian baseline was still less than the baseline
admitted for an archipelago by the international
Court of Justice in the Anglo-Norwegian Fisheries
Case (45.5) miles.

On the other hand, the Philippines land area con-
sisted of approximately 115,830 square miles while its
total water area within the baseline was only about
170,000 square nautical miles which was distributed
more or less evenly over the archipelago between and
around islands. Most of the component islands were
separated by distances of less than 24 miles, a few by
more than 50 miles but not any of those adjacent to
each other on any side were beyond 83 miles. The
Philippines had 64 baselines, the longest being not
more than 200 kilometres.

With regard to the application of the archipelagic
State concept to other island countries, the Dele-
gations of Indonesia and the Philippines mentioned,
among others, Fiji and Mauritius. There were other
island countries, for example, Japan, which could
fulfil the criteria for an archipelagic State, but due to
different interests, and being a country already united
and highly developed, might not wish to be regarded
as an archipelagic country.

After an extensive exchange of views it was
suggested that the last part of the third principle be
re-drafted in order to make it clearer that the interests
of the international community in passage through
the waters of an archipelagic State would be properly
taken into account. This suggestion was received
favourably by the Indonesian and Philippine Dele-
gations. The main purpose of their draft had been to
expound the basic principles relating to archipelagic
States, while the actual treaty articles on the subject
could be studied much further.

There were also questions with regard to the
legal nature of the airspace above the archipelago, the
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small far outlying islands of the archipelagic States as
weli as the fisheries arrangements within the archipe-
lagic waters.

The Indonesian and Philippine Delegations stressed
again that the unity of their peoples and countries is
foremost in their minds and as a consequence of this
the airspace above the archipelago, the small far out-
lying islands of the archipelagic States as well as the
fisheries and other resources should be considered as
falling within their sovereignty, and as being the
patrimony of their peoples. They did not consider
that the archipelagic State concept encroached upon
the interests of the international community because
such States would be merely exercising rights which
they believed to have been theirs from time immemo-
rial and which, (as in the case of Indonesia during the
period of colonial domination), might have been taken
away from them by force from time to time.

At the conclusion of the discussion the Chairman said
that:

(1) At present there were no rules of international law
applicable to archipelagic States, and that Indonesia
and the Philippines had attempted to formulate basic
principles which should be applicable to their specific
situations. In doing so, they had sought a balance
between their national interest and the interest of the
international community.

(2) The explanations and information given by the Dele-
gations of Indonesia and the Philippines had proved
very enlightening and had made it possible for the
members of the Sub-Committee to advise their res-
pective governments on the problems of archipelagic
States.

Fisheries

basis of a working paper on fisheries earlier
the Committee at its thirteenth session held in.
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~gos, the Delegate of Japan presented in the form of provi-
sional draft ar.ticles certain basic rules to be applied to fishing
and. con~ervatlOn on the high seas including the preferential
fishing fight of the coastal States. The main points covered
were as follows :

(a) In areas of the high seas beyond a limit of 12 miles
measured in accordance with the relevant rules of
international law, all States and their nationals would
have the right to fish, subject to the regime proposed.
That right would be subject to the obligation to take
appropriate measures of conservation whenever neces-
sary. When nationals of two or more States were
engaged in fishing a single stock of fish on the high
seas, these States would be required to co-operate in
taking the necessary conservation measures.

(b) For the purpose of ensuring that reasonable protec-
tion is given to the fishing industry of a coastal State
in its adjacent waters beyond 12 miles, a preferential
fishing right would be recognised :

(i) In the case of a developing coastal State, that right
would entitle that State annually to that part of
the allowable catch of a stock of fish that can be
taken on the basis of the fishing capacity of its
fishing vessels in the adjacent waters. In deter-
mining the part of the allowable catch to be so
reserved, account would be taken of the rate of
growth of the fishing capacity of that State until
such time as it had developed the capacity to be
able to fish for a major portion of the allowable
catch of the stock of fish concerned.

(ii) A coastal State whose economy was to an excep-
tional degree dependent on its coastal fishery
in its adjacent waters, would be recognised as
entitled to the right provided for in paragraph (i)
above.
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(iii) In the case of a developed coastal State, a region
or regions of which were dependent on coastal
fisheries conducted by small fishing vessels in
adjacent waters, the right shall entitle that State
annually to that part of the allowable catch of a
stock of fish in the adjacent waters that is requir-
ed for the maintenance of such small-scale coastal
fisheries. The interest of traditionally established
fisheries of non-coastal States, if any, shall be
duly taken into account in determining the catch
to be reserved for small scale coastal fisheries.

(c) In order to implement and safeguard the coastal
State's preferential fishing right referred to in (b)
above, regulatory measures which may include the
establishment of open and closed seasons, closing of
specific areas of fishing, regulation of gear, and limita-
tion of the catch and which would be made applicable
to vessels of non-coastal States, would be agreed bet-
ween the coastal and non-coastal States concerned, on
the basis of specific proposals submitted by the coastal
State, so as to ensure adequate protection to the fishing
activities of vessels of coastal States in the adjacent
waters. Any such arrangement, would be required to
be consistent with the general objectives of conserva-
tion of living resources, the maintenance of their pro-
ductivity, and their rational utilization.

Provision would be made for international co-operation
in the field of fisheries and related industries through
arrangements between coastal and non-coastal States
for the necessary regulatory and other measures
designed to assist in the development of the fishing
capacity of developing coastal States and to facilitate
the full enjoyment by such States of their preferential
fishing right.

There would be appropriate regulation of the fishing of
highly migratory stocks on the basis of international
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consultation or agreement in which all interested
States would participate.

(f) Coastal States may enforce any regulatory measures
adopted. In the exercise of such enforcement the
coastal State may inspect vessels of non-coastal States
arrest those vessels violating the regulatory measures:
The arrested vessels would be promptly returned to
the flag State. Violations of the regulatory measures
in force shall be duly punished by the flag State. Each
State shall make it an offence for its nationals to vio-
late any regulatory measures adopted pursuant to
agreement between the coastal and non-coastal States
concerned.

(g) In case of failure to agree to the arrangements, dis-
putes may be settled by a special commission to be
established to deal with such disputes.

In the course of discussion it was suggested that allocation
of resources based on the criterion of the fishing capacity of a
coastal State would be of little practical value when applied to
a developing coastal State, because the fishing capacity of most
develop~ng .States was small and its rapid expansion unlikely.
Determination of the allowable catch was difficult in practice
and the notion of the growth of fishing capacity of a State too
vague as a criterion and difficult to assess.

It was pointed out that the question of ownership of the
resources was of fundamental importance. The Japanese pro-
posal was based on the premise that the fishery resources beyond
the limit of 12 miles were in principle common to all. Such
premise was unacceptable to several States who held the view
that these resources up to a fixed distance from the coast were
the property of adjacent coastal State and therefore subject to
its exclusive jurisdiction. In that connection it was argued that
the situation had radically changed since 1958 when the Geneva
Conventions on the Law of the Sea were adopted. The techno-
logical advances that had taken place since then required a diff-
erent approach from that adopted in 1958 that would take into
account the interests of developing countries.
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Some delegates felt that the syste~ of.enforcement pr~po~-

t appropriate and somewhat illogical because while it
d was no d t hie . d the right of a costal State to inspect an arres s ips

~g~zethe coastal State's regulations, it did not acknowledge
v10latlng . a- d ferriat State's right to prosecute and punish onen ers, pre errmg
tb accord that right to the flag State. It was also suggested that
~ t clear whether the proposal was based on a zonal ap-
1twas no . . . f h t " dia-roach and in this connection the definition 0 t e erm a J
~t waters" as used in the draft articles might be necessary.

In reply, the following points were made by the Delegate

of Japan :

The allowable catch could in fact be determined
objectively by estimating it on the basis of the best
scientific evidence available. The States concerned
could enlist the help of appropriate third parties, in-
cluding international or regional bodies, in making
the assessment. The catch of non-coastal States
should also be within the limit of the allowable catch.
A developing coastal State would be entitled to a catch
based on its fishing capacity. Furthermore, develop-
ing coastal States were not precluded from sharing
with non-coastal States in that part of the allowable
catch not reserved to coastal States.

Every effort would be made to ensure that future
growth rates of fishing capacity was not under-
estimated, and the development plan for the fishing
industry of the developing coastal State would be con-
sidered as one of the basic data in such an assessment.

The Japanese draft did give adequate consideration to
bridging the gap in fishing technology between devel-
oped and developing States. Where, for example,
the quota arrangement could not ensure to the coastal
State a catch upto the limit provided for under prefer-
ential rights, non-coastal States could be subjected
to additional discriminatory restrictions, such ~s
closed seasons, closed areas and prohibition of certain
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fishing gear none of which would apply to coastal
States.

(d) The Japanese draft had avoided the details of enforce-
ment measures since experience over the years had
shown that a procedure for enforcement could be most
effectively established if it was based on specific
circumstance and needs. Under the proposed regime
no State or group of States had the exclusive right to
enforce regulatory measures adopted in connection with
preferential fishing rights. Accordingly, the coastal
Sta~e~ .concerned had the right to control the fishing
activities of non-coastal States in their adjacent waters,
b~t they would be required to accept Joint control
w~th non-coastal States which wished to co-operate
WIth the coastal States in the enforcement of the
regulatory measures.

(e) It was recognized that coastal States, in view of their
legitimate interest in the orderly enforcement of the
regulatory measures, had a role to play in the matter
of enforcement measures. . However, in view of the
legal status of the high seas, which include the adjacent
waters, each State should reserve to itself criminal
jurisdiction over its vessels violating the regulatory
measures adopted under the present regime. Flag
State jurisdiction was often regarded by coastal States
as tantamount to loose enforcement. In order to secure
strict enforcement of regulatory measures it was con-
sidere.d ne.cessary to establish rules according to which
any violation would be duly punished by the flag State
and the coastal State concerned would be informed by
the flag State of its action.

(f) The proposed regime was not based on any zonal ap-
proach. It was, in the view of the Japanese Delegation,
most practical and effective that regulatory measures
should be established to the extent possible with respect
to. each stock of fish concerned, having regard to the
migratory range and biological characteristics of fish
species.

I .
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Preservation of the Marine Environment (Marine Pollu-

tion)

Introducing the subject of preservation of the marine en-
vironment, including marine pollution, the rapporteur said that
it was a problem that had been .brought before the world by the
industrialised, developed countries who were themselves, thro~gh
coromercial expediency and industrial neglect, largely responsible
(or its creation. It was also a problem that affected the highly
industrialised countries more than most developing areas. While
developed countries were striving to secure international accept-
ance of rules and standards to combat the growing menace of
pollution, the developing countries might be expected to be more
concerned to prevent any unwarranted increase those rules and
standards might cause in their industrial investment, and which
might even impede their programmes of industrialisation. In
determining their position on the subject of marine pollution, the
developing countries might wish to consider the following:

(I) Degradation of the human environment, including the
marine evironment, was a "social cost" for which the
industrialised, developed countries were mainly respon-
sible, and the burden of which ought to be borne
principally by them.

Environmental protection measures should be regarded
only as one of the multiple objectives of economic
planning, its priority being determined by each society
in the light of its own economic and social problems.

An environment relatively free of pollution was a
natural resource which a developing country may ex-
ploit in a prudent and discriminating manner, e.g.
through offering conditions for industrial investment
that imposed relatively liberal environmental protec-
tion rules and standards and therefore offer the inves-
tor substantial financial advantages.

Problems of pollution of the environment, including
the marine environment, were inter-related. Piece-
meal measures for pollution control (e. g. the
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regulation of ocean dumping on a regional basis) should
be approached with caution, unless satisfactory global
controls that safeguard the interests of coastal States,
and especially developing coastal States, could be
worked out.

These positions found ample support in the document cir-
culated by the Secretariat in the Brief for the present Inter-Ses-
sional meeting of the Sub-Committee - viz. the Founex Report
and the GATT Study. Particular attention was invited to para-
graphs 22-25 (International Action) at the end of the Founex
Report.

It was agreed that the most fundamental problem of the
developing countries was the urgent need to increase their rate
of economic growth and thereby raise the living standards of
their peoples. Environmental protection measures were only
one of many problems that had to be dealt with in perspective
and should not be permitted in any way to impede the course of
a country's industrialisation and stifle its economic growth.

Some delegates pointed out that a distinction might be
drawn between pollution on land and pollution on the sea. Land
pollution measures might be approached with greater circums-
pection by the developing countries concerned to prevent ham-
pering on their industrial programmes. On the other hand,
since marine pollution could be conveyed over long distances to
endanger developing coastal States, developing countries might
wish to consider more ready acceptance of stringent norms and
regulations in this field. One delegate said that two types of
approach (0 regulating pollution in the marine environment
were often considered :

(I) regulation at source; and

(2) increase of jurisdiction by the coastal State to permit
it to apply certain regulatory norms and standards
and ensure their enforcement.

He felt that the former - regulation at source - was the
most reasonable approach, and one that was in harmony with
existing international law.
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It was suggested that while all countries should collaborate
. the establishment of international norms and standards for
10 Ine pollution control, the developed countries would have to
JJ1Ilr I' . II itbea the major costs involved, and accept regu ation 10 a 1 s

ri~gency. On the other hand, a relaxation of controls .in the:.se of developing countries, justified on the ground that indus-
rial growth might otherwise be impeded, was equally essenti~1.

~e delegate pointed out that pollution might well be caused In
one developing country through some allegedly justified relaxa-
tion of controls in a neighbouring developing country. It was
not enough to think of regulatory measures : questions of
jurisdiction and liability had also to be studied concurrently
in order to cover the problem adequately.

It was emphasised that a cautious approach to the problem
of marine pollution by the developing countries should not be
construed as the result of a negative attitude. As had been em-
pbasised in the Founex Report, no country could afford to treat
environment as a free resource as the presently developed coun-
tries had done in the initial stages of their economic progress.
t was important to avoid the mistakes of the past. What was

important was that the long-term costs of environmental prob-
lems were fully understood and reflected in the current planning
policies of the developing world.

. As to the further work to be done on the subject of marine
poUution before the Committee's next session, the Sub-Committee
felt that the following should be the subjects of study:

(I) Pages 8-14 of Document 10 of the Conference on
the Human Environment. which was explicit as to the
measures necessary to safeguard the interest of the
developing countries.

(2) The question of liability for damage caused by marine
pollution, including the question of jurisdiction and
enforcement measures, in that connection paragraph 22
of the Declaration on the Human Environment called
for special examination.
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It was decided that the Secretariat should prepare and
circulate:

(I) An analytical study of the Declaration on the Human
Environment;

(2) A list. of international agreements regarding marine
pollution together with brief summaries of their main
provisions.

V. Sea-bed beyond National Jurisdiction

Regulation of the exploration and exploitation of the sea-
bed beyond national jurisdiction was discussed on the basis of
working papers prepared by the Government of Japan repro-
duced on pages 111-126 of Volume IV of the Brief of Docu-
ments for the Committee's Lagos meeting, and by the rapporteur
reproduced on pages 375-411 of the Report of that meeting.
The rappo~teur recalled that Dr, Jagota of India had been kind
enough to mtroduce his working paper in Lagos. He intended
to revise that paper in the light of comments he had received
~ut the revisions were not yet complete. In the main, the revj~
s~onwould consist of regrouping of provisions and the elimina-
tion of non-essential material. He did not envisage many major
changes of substance.

!he rappo:teur suggested that rather than embarking on
an a~t1cleby article discussion of the draft, the meeting might ,
consider four main areas of importance : (I) the functions of the
propo~ed. International Sea-Bed Authority, (2) financing the
organization; (3) the composition of the executive body and (4)
benefit sharing, As to the first, he recalled that at the Commit-
tee:s C~lombo meeting in January 1971, he had proposed a ten-
tative list of powers and functions of the Authority which had
been ~ccepted ~y the. Committee. These were the powers and
functions now listed in section 2 of Chapter III of the draft be-
fore the. Committee. They had also been incorporated in the
Tanzanian draft before the Preparatory Committee for the Con-
ference on the Law of the Sea. The first power listed, viz.

"to explore the international sea-bed and exploit its
resources for peaceful purposes by means of its own
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facilities, equipment and services, or such as are pro-
cured by it for the purpose"

bad inlmediately evoked sharp criticism from several developed
countries whose private industry currently held a monopoly of
sea-bed technology. It had been urge~ time and. time again that
this particular power of the Authority be omItted altogether.
'l'be developing countries had, in general, remained unconvinced
of the wisdom of omitting this power which appeared to them
entirely logical to confer on machinery that was in effect the
trustee or administrator of the "common heritage of mankind."
'l'bey had pointed out that although the power to exploit should
be conferred on the organization by its charter, it would not be
exercised initially, and would be exercised at all only if and
when the management were to decide that such exploitation was
technologically, financially and from a business point of view, a
8Ouodproposition. The draft envisaged that exploitation by the
Authority would exist side by side with a system for licensing
other exploiters of sea-bed resources and there was no intention
to create a monopoly situation. Members would have to give
serious thought to how strongly they felt regarding conferment
of this power since it could become a matter of controversy with
far-reaching consequences for the progress of the Conference.

If this power was to be conferred on the Authority, it
would have to be decided how it was to be exercised. The pre-
sent draft envisaged that this power would be exercised through
an autonomous body - the Sea-bed Development Corporation,
under the aegis of the Authority. But there were other methods.

Another power which the developing countries felt should
be conferred on the machinery that was likely to cause contro-
versy was that of taking action to minimize fluctuation of prices
of land minerals and raw materials that might result from the
exploitation of the resources of the sea-bed, and any adverse
economic effects caused thereby. In this connection it was nec-
essary to note that conferment of the power did not necessarily
Olean that the Authority should alone seek to establish and im-
lement measures for the purpose by itself. It could and should

k these results through collaboration with existing
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arrangements and organizations already active in the field, e.g.
UNCTAD, commodity arrangements, so as to take advantage of
their experience and expertise.

In the course of the discussion of this point. one member
suggested that consideration be given to employing a stage-by-
stage approach to the conferment of powers on the Authority.
It might be better for the organization in its initial stages not to
undertake complex tasks that would necessitate a large capital
outlay, but rather to allow it to start in a modest manner and
progress toward fulfilling all the functions that might appear
desirable. It was pointed out that there were two ways of doing
this : either to confer all desirable powers on the Authority
as and allow it to determine how and when to use them;
or to confer powers on the authority and when it was felt
that it was ready to exercise them with acceptable efficiency.
Of the two, the latter was open to the objection and charters
were notoriously difficult to amend, particularly in controversial
areas such as this one. It was suggested that if a slow evolution-
ary process was desirable, and perhaps inevitable in the circum-
stances, it would be preferable to let it take place on the basis
of a carefully drafted comprehensive competence enshrined in
its charter. The chairman suggested that much of the heat
might be taken out of the controversy surrounding powers of
the Authority if the drafting could be made somewhat less
explicit. The same result could be achieved by drafting in
broader terms less likely to evoke specific apprehensions
among certain interests.

On the question of financing, the rapporteur said that
provision might be made for the Authority to receive moneys
through (I) a form of contribution from developed countries
out of value received through exploitation of sea-bed resources
within their national jurisdiction (not available for distribu-
tion as "benefits" to all members); (2) license fees, and other
levies on exploitation, such as rents and royalties; (3) profits
from its own exploitation activities; (4) loans; (5) voluntary
contributions; and (6) regular contributions from all member
States of the organization assessed in accordance with an agreed
scale. The question of financing had been linked with the
question of limits of national jurisdiction, the argument being
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. he area beyond national jurisdiction were to contai~ no
that If t of significance or was not commercially. I resources, d
J11l11er~ble with acceptable efficiency, this would greatly re uce
expl~lta me of the Authority, and could affect its s~ope .~lQd
the lOCO e as it was being currently evolved in the deliberations
c:ompe~~. Preparatory Committee. Membe~s would have to
of the . . lidity of this argument and decide how best toassess the V,I I I
proceed. 1 .

So e delegates were not inclined to accept as conc usive
7-on that if national jurisdiction over sea-bed resou~ces

the asser I dv f pIe to 200 miles there would be littleto exten , lor exam . '. " .
ere mercial significance for exploitation 10 the Immediate

of comb d that limit, so that the whole concept of an
future eyon " . h h e to be

. tion with "comprehensive powers mig t av
orsa

D
d
lza

Id If the 200-mile zone were to be accepted, this
aban one . . II loitable depthwould still leave several areas at commercia y exp
rom which revenues might be expected. .

The rapporteur invited the members to consider pnor t~
ti g of the Committee the structure, and parti-e next mee III , I t

cularJy the financing, of the proposed Sea-B~d J?eve opmen
Co ti Should as had been proposed in his paper, allrpora Ion., b f the

bers of the Authority be ipso facto mem ers 0 .

rporation ? If so profits and losses of the Corporation
., . t I On the other'pt be distributed or borne proportiona e y.

d if only some States become shareholders of the Cor~ora-
'profits might have to go to them only, and correspondingly

y they would bear the Corporation's losses. .It was ~lso
. "d ti to the Latin-Americantial to give senous consi era Ion . .

of "joint ventures" as the only method of sea-bed exploitation
. h . ation in the matterwould ensure the authonty of t e orgamz

price adjustment. One member pointed out that a?equ~te
b hi d through a licensingrol over prices could well e ac ieve "

the conditions of the licence and contingencies for w~th-
, "I" ding a sufficientwal suspension or cancellation of icences provi ..

~ork. It was suggested by one delegate that provision
t to be made in the convention for sanctions in the event of
t in payment of dues to the Authority. .
It Was pointed out that inadequate attention had been paid
thods 0 f benefit-sharing. The Secretariat and some
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member States had proposed methods varying with the "benefit"
concerned, but no general opinion had begun to crystallise.

On the question of the composition of the executive organ,
the rapporteur invited attention to section 2 of chapter IV of his
draft, which was patterned after the governing body of the
International Atomic Energy Agency. This was a scientific and
technical organization within the U. N. family that had stood
the test of time. The basis of the composition of the "Council"
was (a) technological competence; (b) politics and (c) geo-
graphy - in a wide sense of comprehending geomorphological
features in addition to mere location.

Some delegates felt that while the proposal went a good
way toward achieving a balance of various competing interests,
the second designated group in Article 33 (1) (a)-States most
advanced in sea-bed technology from ten regions to be delimited
after negotiation - might be difficult to arrive at. In many
regions countries had only an elementary knowledge of sea-bed
technology and it would be a case of choosing the least ignorant
among them. Again, in certain regions, a country once
designated on this basis would tend to occupy that position
indefinitely since the technological gap between it and its
neighbours was unlikely to close. Sometimes the country most
qualified for designation might be politically unacceptable as a
representative of the region. For these regions, it was suggested
that a different system of selection might be sought.

One delegate asked how the number of representatives
of special interest groups on the Council [Article 33 (I) (b)]
had been arrived at and whether they might not need to be
increased. Adequate safeguards should be included to ensure
their receiving an equitable share of the benefits of the sea-
bed.

The rapporteur said that degree of technological advance-
ment had been thought to be a logical basis for designation to
the executive organ of an operational organization of this kind.
The difficulties mentioned by some delegates in relation to
designations under Article 33 (1) (a) did exist, but might not

ve insurmountable in practice. The categories of special
~r:rest groupS and number of representatives from each could
: expanded if necessary.

The Delegate of Japan introduced his proposal pointing
ut that in regard to the composition of the executive organ,

:..at proposal too took account of the existence of various
coropeting interests and attempted to bring about a balance
between them. He emphasized that special consideration had
been given to the representation of developing countries, and
that unlike certain other proposals before the Preparatory
Cotnroittee, no system of veto or weighted voting had been
incorporated.

With reference to the draft prepared by the rapporteur he
said it was not realistic or necessary to accord the power of
direct exploitation to the international machinery since it would
involve a commercial risk as well as large expenditure and
organization for equipment and technical staff, whereas the use
of existing enterprises would involve neither such risk nor

penditure. Effective control of sea-bed exploitation by
international machinery could be ensured without necessarily
having recourse to direct exploitation by the machinery, either
under a joint venture system or otherwise, ifthe machinery could
be entrusted with the necessary powers for issuing exclusive
licences, exercising regular supervision and revocation of licences
or sub-licences. Collection of licence fees, rental fees and
royalties must be strictly enforced by the machinery.

The machinery should be financed in principle out of the
revenues derived from fees and royalties but, before becoming
financially self-supporting, the gap should be borne by the
member States. In this connection, six designated members of
the Council which are the most industrialized States, might be
requested to give sympathetic consideration to such financing.
The proposal of the ra pporteur regarding the composition of

e Council was in some respects similar in approach to the
Japanese proposaJ.

• EXclusive Economic Zone

. The representative of Kenya presented a number of draft
les on the exclusive economic zone concept. He explained
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that the concept of the exclusive economic zone had bee
generally discussed since the Colombo session of this Committe-
. h e
~n t e. Sea-bed Committee and in a number of other forums,
including, most recently, the African States Regional Seminar
on ~he Law of the Sea ~el~ at Yaounde from June 20 to 30, 1972,
wh!ch had agreed on significant recommendations. The present
~rtlcles had been drafted bearing in mind the suggestions made
III those meetings.

His point of departure had been the premise in Article I
that all Sta~es have a right to determine their jurisdiction ove;
the sea adjacent to their coasts, taking into account such
consid~rations as their own geographical, geological, biological,
ecological, economic and national security factors. From that
basic premise Article IIwent on to formulate a principle of vital
concern ~o the developing countries viz. that they had a right
to establish an economic zone beyond a distance of 12 miles
from t?eir coasts, over the natural resources of which they had
s.overeIgnty and wherein they would exercise exclusive jurisdic-
tion f~r. the control. prevention, regulation and exploitation of
bot~ living and non-living resources, for the primary benefit of
their peoples and economies. Jurisdiction would also extend to
the prevention and control of pollution.

The Delegate of Kenya said that the aim of Article II had
originally been to protect the developing countries only. They
alone needed protection, as the developed marine nations had
the rest of the seas and oceans which they had the means to
harvest. However, it had not proved feasible to restrict the
right to establish a zone to developing countries only and
Article II now contemplated that all States would have that
right.

:t:t0st of the delegates welcomed the Kenya initiative in
p.r~parmg these draft articles which went a long way toward
grvmg expression to the concept of the exclusive economic
zone.

Some delegates suggested that the reference in Article I
should be to all coastal States since land-locked countries could
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determine limits of jurisdiction over marine areas. Others~!however, that the meaning was clear: "All States" could
~; be understood in the sense of all coastal States.

One delegate suggested that the reference to 12 miles in
rticIe II should be deleted since many State, had territorial

liJDits beyond 12 miles, and Article VII in any event provided
for the maximum limit of the economic zone.

A number of delegates felt that the draft articles should
OJlly cover the economic zone as such, and not other factors.
In this connexion they were of the view that reference to
'national security factors" in Article I was not appropriate.

1be Delegate of Kenya noted that every State would be con-
cerned with security within the economic zone and suggested
that nothing would be lost by mentioning "national security
factors" in a non-exhaustive list of the factors. Other delegates
uggested the deletion of the reference to "reasonable" as
pplied to "criteria" in Article I as being superfluous in view of
e list of criteria already contained in that provision.

It was agreed that the philosophies of the Japanese paper
on fisheries and the Kenya paper on the exclusive economic zone

re essentially different and therefore difficult to reconcile.
e former started from the assumption that the resources
ond 12 miles belonged to all and conceded limited preferen-
rights to the developing countries. The latter, however, took

a point of departure the premise that a developing coastal
had sovereignty over the resources beyond 12 miles.

oting this fundamental difference, one delegate suggested that
iele 11 of the Kenya paper should, in addition to its present
visions, commence with a statement that coastal States had

vereignty over the resources adjacent to their territorial sea,
d add a provision on the right of a coastal State to enforce

. laws and prosecute and punish those who infringed its
ghts in the economic zone.

One delegate said that the draft correctly denied the right
establish an exclusive economic zone around islands
r foreign domination. However, that prohibition ought to
d to all territories under colonial rule, and not merely to
s.
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It was decided that the draft articles should be amended
in the light of the discussion. The amended draft is contained in
the Annex to this Report.

VII. Straits

On the question of straits it was observed by most of the
delegates that the notion of "international straits" within territo-
rial or archipelagic waters did not receive support. Conse-
quently, the notion of "free transit" through and over straits
used for international navigation falling within territorial archi-
pelagic waters was not accepted. Passage through straits used
for international navigation is governed by the right of innocent
passage.

VIII. Land-locked States

The problems of the land-locked States were discussed ill

relation to one important area viz. the exclusive economic zone.
It was decided that discussion of these and related questions
should continue at the next meeting of the Committee.

IX. Other Subjects

The Sub-Committee was unable to discuss fully, for lack
of time, the amendments that had been proposed to the List of
Subjects and Issues relating to the Law of the Sea sponsored by
56 States (UN Doc. AIAC. 138/66), and problems relating to
the territorial sea, including the question of its breadth. As to
the latter, the Sub-Committee noted the chairman's suggestion
that the discussion might proceed on the basis of an examination
of the provisions of the 1958 Convention on the Territorial Sea
and the Contiguous Zone in order to determine in what areas it
had proved inadequate.

REVISED

ANNEX
DRAFT ARTICLES ON THE EXCLUSIVE

ECONOMIC ZONE
. (Submitted by Kenya as Member of AALCC)

Article-I

All States have a right to determine the limits of their
jurisdiction over the seas adjacent to their coasts beyond a
territorial sea of 12 miles in accordance with criteria which take
into account their own geographical, geological, biological,
ecological, economic and national security factors.

Article·U

In accordance with the foregoing article, all States have
the right to establish an economic zone beyond the territorial
sea for the primary benefit of their peoples and their respective
economies, in which they shall exercise sovereign rights over
natural resources for the purpose of exploration and exploitation.
Within the zone they shall have exclusive jurisdiction for the
purpose of control, regulation and exploitation of both living
and non-living resources of the zone and their preservation, and
for the purpose of prevention and control of pollution.

The coastal State shall exercise jurisdiction over its econo-
mic zone and third States or their nationals shall bear responsi-
bility for damage resulting from their activities within the zone.

Article-III

The establishment of such a zone shall be without pre-
jUdice to the exercise of freedom of navigation, freedom of over-
ftight and freedom to lay submarine cables and pipelines as
rCCognisedin international law.

Article-IV
The exercise of jurisdiction over the zone shall encompass

~ the economic resources of the area, living and non-living,
~ther ~n the water surface or within the water column, or on

e SOlI or sub-soil of the sea-bed and ocean floor below.
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Article-V

Without prejudice to the general jurisdictional competence
conferred upon the coastal State by Article II above, the state
may establish special regulations within its economic zone for-

(a) Exclusive exploration and exploitation of non-renew-
able marine resou rces;

(b) Exclusive or preferential exploitation of renewable
resources;

(c) Protection and conservation of renewable resources;

(d) Control, prevention and elimination of pollution of
marine environment;

(e) Scientific research.

Any State may obtain permission from the coastal State
to exploit the resources of the zone where permitted on such
terms as may be laid down and in conformity with laws and
regulations of the coastal State.

Article-VI

The coastal State shall permit the exploitation of the living
resources within its economic zone to the neighbouring develop-
ing land-locked or near land-locked States and States with a
small shelf provided the enterprises of those States desiring to
exploit these resources are effectively controlled by their
national capital and personnel.

To be effective the rights of land-locked or near-land-
locked States small be complemented by the right of access to the
sea and the right of transit. These rights shall be embodied in
multilateral, regional or bilateral agreements.

Article- VII

The limits of the economic zone shall be fixed in nautical
miles in accordance with criteria in each region, which take
into consideration the resources of the region and rights and
interests of developing land-locked, near-land locked, shelf-
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locked States, and States with narrow shelves and without pre-
judice to limits adopted ~y any State within the region. The
economic zone shall not III any case exceed 200 nautical miles,
measured from the baselines for determining territorial sea.

Article-VIII

The delineation of the economic zone between adjacent
and opposite States shall be carried out in accordance with
international law. Dispute arising there from shall be settled in
conformity with the Charter of the United Nations and any
other relevant regional arrangements.

Article-IX

Neighbouring developing States shall mutually recognise
their existing historic rights. They shall also give reciprocal
preferential treatment to one another in the exploitation of toe
Jiving resources of their respective economic zones.

Article-X

Each State shall ensure that any exploration or exploitation
activity within its economic zone is carried out exclusively for
peaceful purposes and in such a manner as not to interfere
1IIlduly with the legitimate interests of other States in the region
If those of the international community.

Article-XI

No territory under foreign domination and control shall
entitled to establish an economic zone.



(iii) SUMMARY RECORD OF DISCUSSIONS
HELD AT THE FOURTEENTH SESSION

The subject "Law of the Sea including questions relating
to Peaceful Uses of the Sea-Bed and the Ocean Floor and the
Subsoil thereof lying beyond the limits of ational Jurisdiction"
was taken up as a priority item at the fourteenth session of the
Committee held in New Delhi from January 10 to 18, 1973. At
the beginning of the session, the Working Group of the Com-
mittee on the Law of the Sea met on the lOth of January and it
recommended that discussion at the present session be confined
to the following four topics: (i) Fisheries. Exclusive Economic
Zone; (ii) Rights and Interests of Land-locked States; (iii) Inter-
national Machinery for the Sea-Bed; and (iv) Marine Pollution.
Although the aforesaid recommendation was accepted by the
Committee, deliberations during the plenary session were con-
fined only to the topic of "Fisheries. Exclusive Economic Zone."
However, in the meetings of the Sub-Committee, apart from
this topic, the question of the Rights and Duties of Land-locked
States was also discussed at some length.

Opening the discussion in the plenary meeting held on
Thursday the l l th of January, 1973, the Observer for ARGE -
TINA stated that although his country had been a member of
the so-called '200-mile club' and supported fully the unilateral
declarations by coastal States of their maritime jurisdictions, it
was nevertheless the view of his Government that determina-
tion of boundaries in the sea adjacent to the coast must be done
according to reasonable principles reflecting in the main geo-
graphical and biological characteristics as well as the needs of a
rational use of their resources and the requirements of interna-
tional communications. In regard to the concept of the conti-
nental shelf, the observer expressed the view that future negoti-
ations on the law of the sea must proceed from the legal concep-
tion of the continental shelf which, according to him, had already
been accepted by the international community in order to fill
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the gapS and develop new criteria which might satisfy the aspira-
. ns of all the coastal States. As regards delimitation of the in-

~~tional sea-bed area, the Observer suggested that this be estab-
:shed either on the basis of a pre-fixed distance such as 200-mile
line or on the basis of a depth line. Touching upon the question
of the rights and interests of land-locked States in regard to their
access to the sea and the resources therein, the Observer pointed
out that the policy of his country had been to facilitate, to the
extent possible, the access to the sea of the land-locked coun-
tries, allowing the free transit of goods to and from the sea and
the unrestricted use of her rivers and maritime harbours.

Discussion being resumed in the plenary meeting held on
Friday the 12th of January, the Observer for MEXICO stated
that the relatively new concept of exclusive or preferential fish-
ing zone for coastal States in the high seas adjacent to their coast
bad taken shape and gained acceptability by a large number
of States as a result of the philosophy of development and as a
corollary of the greater recognition by the international com-
munity of the interests and needs of developing countries. Elab-
orating the concept of patrimonial sea, as recognised in the
Santa Domingo Declaration of 1972, the Observer said that
patrimonial sea was an economic jurisdictional area - not a
sovereignty zone - and its purpose was purely economic and
not political or strategic. He felt that the concept of patrimonial
sea was similar to the concept of exclusive economic zone as
contained in the Kenyan proposal. The legal rules applicable to
the proposed zone would, in his view, set the maximum to which
the coastal State could legally limit the freedom of others within
that zone. The effect of those rules would be that all States
would have an obligation to respect regional arrangements made
or measures taken by individual States which fell within the
maximum limits authorised by the proposed universal rule.

The Delegate of JAPAN said that his Government could
not endorse the idea behind the exclusive economic zone concept

in his Government's view, any attempt to solve the problem
Offiaberies by recognising exclusive economic rights of coastal

tea Over the fishery resources in a zone of waters extending
beyond the limit of territorial sea, if not 200 miles but less
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according to the need of each nation, would totally fail to take
into account the legitimate interests of other States. Further, his
Government considered that any solution which provided for a
limited number of States having very extensive and long coast-
lines, and a further limited number of States adjoining the rich
fishing grounds of the world, an exclusive enjoyment of fishery
resources at the expense of the legitimate interests of other
States, would not be an equitable one. The Delegate felt
that efforts and process of development of the fishing indus-
tries in the developing countries would be seriously jeopardised
by an arbitrary partition of the seas and oceans into areas of
national jurisdiction in pursuance of the establishment of exclu-
sive economic zones. Besides, the concept of exclusive economic
zone, in his view, would be contrary to sound conservation of the
fishery resources because each coastal State would apply in an
arbitrary manner the measures it deemed fit, without regard to
international standards of conservation based on scientific data.
The Delegate then explained in detail the salient features of the
Japanese proposal submitted to the United Nations Sea-Bed
Committee in August 1972, which, according to him, aimed at
reconciling the interests of coastal States with those of distant
water fishing States in the international law of high seas fisheries.

The Delegate of IRAN observed that the basic provisions
of the international sea-bed regime should be based on the
Declaration of Principles adopted by the U.N. General Assem-
bly in December 1970, which could be translated into treaty
language. He suggested that the activities of the proposed Inter-
national Sea-Bed Authority should extend to only non-living
resources of the sea, while the living resources might be subject
of a separate arrangement. The proposed International Autho-
rity, he added, should have powers that would enable it to cope
rationally and effectively with matters relating to exploration
and exploitation of the international sea-bed area. The Autho-
rity, in his view, must be able to engage directly in the explora-
tion and exploitation of the sea-bed and subsoil thereof and at
the same time it must also have the competence to supervise and
regulate scientific research and other activities in the interna-
tional area, keeping in view the legitimate needs of developing
States, including land-locked countries. The Delegate felt that
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th international Sea-bed Authority might further be empowered
toCprcvent a~verse economj~ repercussions .on land-bas.ed min-
. ral productIon by controlhng the production, processing and
~arketing of minerals derived from sea-bed exploitation. He
was also of the view that the machinery might be empowered to
ensagc in joint ventures in the transitional period before it could
assume its full powers and duties. Dealing with the question of
exclusive economic zone, the Delegate stated that the boundaries
of such a zone should be determined by the coastal State taking
into account the geological and biological characteristics of the
•• adjacent to its coast as well as the economic necessities of its
inhabitants. He advocated for the establishment of an institute
with the avowed objective of undertaking research in marine
technology, predicting hazards and providing intensive training
courses so as to obviate the dangers of technological irrespon-
ability of the past. On the subject of marine pollution, the Dele-

.te commended the resolutions adopted by the Stockholm
Conference on Human Environment as a step in the right direc-
ion. He considered that inspite of the prevailing misconception

about duplication of work in view of the Stockholm Conference
and the recent London Conference on Ocean Dumping, the U.N.
Sea-Bed Committee should go ahead with preparing draft

icles on the preservation of marine environment and the
revention of pollution. He was of the view that while the

Stockholm Conference dealt mostly with pollution on land, the
London Conference dealt with marine pollution. The latter,
however, in his view, suffered from two limitations, namely (i) it
neither sought to prohibit dumping of certain materials including
IUChpoisonous substances like arsenic and lead nor (ii) dumping
of pollutants in rivers which was a major source of marine
pollution. He pleaded, finally, for close collaboration of the
bodies established for the preservation of marine environment
and prevention of marrine pollution.

or The Delegate of SRI LANKA believed that acceptance
t~e concept of exclusive economic zone would pave the way
discussions on the application of certain international norms

practices by coastal States within that zone. The Delegate
l~ed the Kenyan initiative and observed that the Draft
cles on the Exclusive Economic Zone submitted by the
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Delegate of Kenya were extremely valuable and had materially
enhanced the prospects for the success of the Conference on the
Law of the Sea. On the question of fisheries, the Delegate was
of the view that any proposals on that subject should contain
adequate safeguards for any historic rights which a coastal State
presently enjoyed in regard to fishing whether it was in relation
to free moving or sedantary fisheries. Finally the Delegate invited
the attention of the Committee to the problems that could arise
in relation to decision making process in the procedure of the
forthcoming Conference on the Law of the Sea.

The Delegate of GHANA recognised that any viable inter-
national legal order could not be established without reconciling
the conflicting interests in the world community. In his view,
the developing nations were not likely to accept any international
system under which the content of the right of coastal States to
exploit the resources of the seas adjacent to their territorial
waters was determined by their economic development, capacity
to exploit fishery and other resources. The Delegate basically
endorsed the concept of the exclusive economic zone propounded
by Kenya and suggested that as far as the limits were concerned,
it should be possible to operate between a lower limit of 50 and
an upper limit of 200 nautical miles measured from the coast-
line. He, however, stressed that the establishment of such a zone
by a developing coastal State should not preclude the participa-
tion of a developed State in the exploitation of the resources in
that zone. In his view, some of the responsibilities incidental to
the exclusive economic zone concept would be to prevent pollu-
tion of waters in that zone. Commenting on the proposal of
Japan on fisheries he stated that the regulatory measures taken
by a coastal State should be supported by the international
community.

The Observer for AUSTRALIA drew attention to the
Working Paper on Fisheries jointly sponsored by Australia and
New Zealand at the fourth session of the Sea-Bed Committee in
July-August 1972. The said Working paper, according to him,
represented a serious attempt on the part of the co-sponsors to
reconcile the interests of coastal States and of distant water
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fiShingStates. Thatcould, in his view, be done only if these States
cached an agreement which would result in the rational utilisa-

:ion of each particular stock of fish, besides further ensuring the
JI18xirouropossible production of food from the available re-
sources. On the question of exclusive economic zone, the Observ-
er said that the U.N. Sea-Bed Committee would be benifitted by
the useful and constructive contribution of various regional con-
ferences and seminars such as the recent ones held at Santa
Domingo and Yaounde. As regards the topic of land-locked
States, he made three observations: Firstly, the Convention
which hopefully would emerge from the work of the Sea-Bed
CoDllllitteeand the Conference would inevitably involve compro-
Dlisesin order to accommodate as far as possible the interests of
aU States. Secondly, the position of land-locked States was
taken due note of in the 1958 Conference of the Law of the Sea,

evidenced by Article 3 of the 1958 Convention on the High
. Thirdly, the Kenyan draft articles on the exclusive econom-

zone, which took into account the rights and interests of land-
)ocked States might possibly contain the seed of a possible

hnion.

The Australian Observer felt that the proposed Internation-
.1 Sea-Bed Authority should not, in the first instance, under-

~e operational activities connected with sea-bed exploitation
until such time as it was able to command its own financial
teaources.

On the question of marine pollution, the Observe r stated
.It Australia, with her extensive coastline, was deeply interest-

.44 with the progressive development of rules which could
~vely be applied to combat marine pollution. He was hope-
that the decisions taken at the Stockholm Conference and at

e recent London Conference would pave the way to an effec-
lve action in the Sea-Bed Committee on this vital issue.

The Delegate of the REPUBLIC OF KOREA considered
qUestion of fisheries as one of the most pivotal questions at
forthcoming U. N. Conference on the Law of the Sea. He
that his country, although belonging to the category of long
nt fishing countries, had never pursued its own economic
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interests in such a manner as to be incompatible with the inter_
ests of the international community in general and the interests
of developing countries in particular. The Delegate was con_
vinced that the Japanese proposals on fisheries provided a rat-
ional approach which, after some adaptation and elaboration,
could accommodate the conflicting interests of various countries
to the widest extent possible. As regards the concept of econom-
ic zone, the Delegate said that although in principle he agreed
with the argument for a wider belt of economic zone, neverthe-
less he was not satisfied with the way the Kenyan draft articles
were presented.

The Observer for BRAZIL said that in extending its terri-
torial waters to the limit of two hundred miles, Brazil had in
mind its national interests of economic, political and sociological
nature. He, however, explained that this act of extension of
jurisdiction should not be taken as a threat to the freedom of
the seas, especially to the freedom of navigation, once this was
guaranteed by the national legislations of countries which had
adopted such a limit. As for fishing position of his country, the
Observer pointed out that his country had established a zone of
100 miles within its territorial sea where fishing activities could be
conducted by its national fishing vessels only. Beyond that zone,
upto 200 miles, fishing activities might be conducted by both
Brazilian and foreign fishing vessels.

The Observer for CANADA emphasised that the problems
of the Law of the Sea constituted an indivisible whole, requiring
an overall solution rather than a piecemeal and patchwork
approach. On the question of pollution, the Observer recalled the
contribution made by his Delegation in various international
forums. As regards the rights and interests of land-locked States,
he recognised that indeed there were certain very special prob-
lems and satisfactory solutions to those problems could be found
by making multilateral efforts. As regards the concept of exclu-
sive economic zone, the Canadian Observer welcomed the
Declarations of Santa Domingo and Yaounde Seminar and the
proposal submitted by the Kenyan Delegation on the exclusive
economic zone. In his view, these historic documents put
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. d helpful terms the concept of economic zoned In clear an . . ..
(orWar . I a which was increasingly gainmg recognition'monla se - L
- pa~Cl ich in promise for the future development of ~he aw
as beln~ The Observer concluded that it was i.n~ppr.opflate and
oftb~ S to' draw arbitrary and unnecessary distinction between
unWise and developing coastal States in such a manner .as to
::;~~~e interests of one group without advancing the inter-

ests of the other.

Resuming the discussion in the meeting held on Friday th;
of January, the Observer for the UNITED STA !ES 0

12t!:ERICA stated that it was almost unive~sa~ly. recognised ~~at
Ala' division of the seas into two junsdlctiOnal categories,
the C SSIC . h too rough a

ely the territorial sea and the hig seas, was h
=1 division to solve the real problems of States. He th?ug. ~
that it was now becoming apparent that j~lSt .as the territoria
lea was too rough a tool to harmonise navigation and resour~e
~terests economic jurisdiction that was completely coasta.l. m

elements was also inadequate to the task of harmo~lsmg
divergent interests with respect to resources. Accordingly,
coastal State jurisdiction over fisheries and sea-bed resources

ouId be tampered by international treaty sta~dards. and
. d res An internationalcompulsory dispute settlement proce u . ,

. II ti f ships was consideredapproach to regulating po u IOn rom . ns
necessary to protect free navigation and for practical re~so '
He stated that the three inter-connected and fundamental Issues
relating to machinery envisaged for the inte~national se~-be~
regime were: first, the structure of international .machillery,
second, the nature of the exploitation system; and thlr~, pro.tec-
tio . H h peful that deliberationsn of consumers' interests. e was 0 .,
in the Committee would make an important contribution to a
timely and successful law of the sea conference.

The Observer for PERU stated that the limits of the ter~i-
torial sea must be established by each State in accordance wI~h
reasonable criteria taking into consideration the geographic,

logic, ecologic, economic, social and national security factors.
or that reason and in order to meet the realities and the needs

the various States, he added, it would be necessary t~ accept
e plurality of limits of the territorial sea on regional or
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sub-regional basis. The maximum limit of the sea, however, in
his view, should not exceed two hundred nautical miles. The
Observer explained that the States that had proclaimed their
sovereignty over the 200-mile limit did not intend to restrict the
transit of foreign ships and aircraft upto that limit, but only to
ensure the proper utilisation of natural resources which they
needed for their own development, to prevent damages from
marine pollution and to supervise scientific research activities.
The Observer stated that confinement of the sovereignty of
coastal States to a narrow zone of territorial sea and the recog-
nition of only preferential rights on areas adjacent to that sea,
was a limitation on the possibilities of development for a majority
of coastal countries in benefit of a minority of maritime powers
whose financial and technological capacity allowed them to
exploit advantageously the said areas. deepening in this way the
gap between the rich and the poor countries. In his view, it
was necessary to modify the classical attributes of the territo-
rial sea, and he believed that this could be done on the occasion
of the next international conference on the Law of the Sea.

The Delegate of the ARAB REPUBLIC OF EGYPT felt
that the concept of freedom of fishing and its permissiveness
might lead to conflicting claims and could be detrimental to the
promotion of friendly relations among States. In his view,
among the various approaches to the equitable solution of the
problem of fishing were the recognition of two basic ideas
relating to preferential or exclusive rights for the coastal State.
He pointed out that there were certain basic differences between
those two approaches on the one hand and those on the other
which arose from the desire to maintain the present situation as
much as possible, and only allowing minimum changes in the
present regime of fisheries. Such proposals helped to create
monopoly by developed States over certain living resources
which were economically advantageous, like the so-called highly
migratory fishery, and to control the growth of the fishing
industries, particularly of those who had recently started nation-
al programmes for development. He agreed with the view that
the rights of States should not be tied to their scientific and
technological advancement. Such a course would only deepen,
and not lessen, the gap between the rich and poor countries.

73

o the question of land-locked countries, the Delegate expressed
b~ concern over the difference of opinion between the land-
I~cked countries and the group of less developed countries as a
whole.

The Delegate of SIERRA LEONE stressed that his Delega-
tion considered the whole question of the Law of the Sea not
only from an economic point of view but from a security point
of view as well. The Delegate said tbat by a legislation adopted
in )971, the limits of Sierra Leone's territorial sea had been ex-
tended to two hundred nautical miles. He, however, categor-
ically stated that the adoption of two hundred nautical miles of
territorial sea need not alarm anyone because his country had
no intention to interfere with normal oceanic or maritime traffic.

The Delegate of the PHILlPPINES said that the exclu-
sive economic zone concept submitted by Kenya was a laudable
effort towards achieving a balance between the interests of the
individual State and the international community. In his view,
the Kenyan draft recognised the economic needs of the coastal
States. He felt that the use of oceans as a means of communica-
tion and transport was well protected in that draft. As regards
the proposal of Japan on fisheries, the Delegate said that it was
a commendable effort at accommodation and merited serious
consideration. He appreciated the special needs and problems
arising from the relevant geographical circumstances of the
land-locked States. He, however, felt that a country that was
Dot land-locked but 'sea-locked' or as was the case of archipela-
gos sea-engulfed, the situation was not very different. He said
that while such a country had easy access to the sea, it had also
to put up with the hazards and travails that the sea might bring.
The Delegate expressed his great concern over the pollution of
the waters of the Pacific Ocean bordering the Philippines'
archipelago. On the question of international sea-bed regime
and machinery, the Delegate said that it must be effective and
Should function not by the mandate of some States only, but by
: the States. Finally, the machinery should also in his view,

ve authority to exploit resources directly.

f The observer for the U.S.S.R. touching upon the question
o breadth of the territorial sea stated that his country had
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proposed that each State should have the right to establish
the breadth of its territorial sea within the limits of no
more than twelve nautical miles. A limit exeeding twelve
nautical miles, he said, would place international navigation
under the control of coastal States and would interfere with
international communications and foreign trade, including that
of developing countries. Refering to the problems of fishing, he
said that all States, particularly developing States, should be
given a fair opportunity to exploit fishery resources in order to
meet the needs of their peoples and, at the same time, provision
should be made for the future development of fishing industry

, and the increase in the catch. The representative of U.S.S.R.
explained in detail the provisions on freedom of navigation
through straits used for international navigation, as submitted
by his delegation to the U.N. Sea-bed Committee in 1971 and
1972. Finally, he stated that greater effort should be made in
order to complete the preparatory work for the third interna-
tional conference on the Law of the Sea.

The Delegate of INDONESIA said that as far as his
country was concerned, its most vital interest was naturally the
question of the recognition of the concept of archipelago. With
regard to the question of fisheries, the Delegate thought that
in order to protect its special interest, a coastal State was
entitled to fix a zone where it would exercise exclusive fishing
rights. The Delegate was happy to note that his suggestions
on the exclusive economic zone concept were reflected in the
principles of draft articles on exclusive economic zone presented
by Kenya. The Delegate expressed his concern over the
increase in traffic of tankers and supertankers through Indone-
sian waters or high seas adjacent to it, and thus exposing his
country to pollution danger especially by oil coming from ships
in case of accident, damage or other causes during their
passage.

Resuming the discussion in the meeting held on Saturday
the 13th of January, 1973, the Delegate of NEPAL stated that
the condition of economic under-development of land-locked
countries was directly related to their distance from the sea, and,
by and large, the land-locked countries belonged to the category
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(the least developed among the developing countries. Tn his
o. w all land locked countries sought transit and access only forVie , .trade and development purposes and none had far-flung interests
outside their borders. He, therefore, stressed that the forth-
orning Conference on the Law of the Sea should reaffirm the

~rnportance of transit and access, as well as the obligation of
~ransit coastal countries to accord favourable treatment to the
transit trade of land-locked countries in terms of the clearly
defined rules and principles of international law. In his view,
the new regime under the common heritage principle should
fully take into account particularly the questions of representa-
tion, participation and sharing of benefits in conformity with
the spirit of the United Nations Sea-Bed Declaration of 1970.
He also stated that the interests of land-locked countries in
fisheries in areas outside the territorial waters should be
protected.

The Delegate of INDIA outlined the development plans
of fishery resources along the coast of India. He felt that since
the highly migratory fishery resources of the seas were now
being over-fished, they might become depleted and even extinct,
unless some global regulations were made and an effective reg-
ulatory body established. The Delegate considered that the
developing countries of the world had a special stake in estab-
lishing a fair international legal order for the proper distribution
and utilisation of the fishery resources of the sea and the
OCeans. In his view, the concept of exclusive fishery zone
should be separated from the concept of territorial sea, which,
according to him, served a different purpose altogether. The
delegate then introduced a set of draft articles on fisheries which
~nter alia provided that a coastal State shall exercise exclusive
Jurisdiction and control over the resources of the exclusive fishery
lone, the outler limit of which will be settled after negotiation.
The exclusive fishery zone would, however, lie outside the
te' .. rntonal sea. If the breadth of this zone was narrow, the
Interests of the coastal State in the fishery resources of the area
adjOining the exclusive fishery zone should also be protected,

The Observer for SPAIN said that though his country was
one of the chief fishing powers, she shared the aspirations of the
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coastal developing countries and was ready to lend them her
support even against her own immediate interests, in order that,
in accordance with a principle of international social justice, the
preferential rights of the said country might be laid down which
would be to the long term advantage of everybody concerned.
The right to exploit, preserve and explore the natural resources
of the high seas adjacent to their coasts, inherent in the littoral
States, according to him, was fully justified when its exercise
was practised in accordance with reasonable and equitable
criteria and within the framework of a general solution on this
subject, its essential purpose being to raise the standard of living
of the sea-board populations. Seaboard States, he added,
should, therefore, be entitled to establish special maritime juris-
dictions with a view to preserving, regulating and using the live
resources of the sea adjoining their coasts. And of course when
adopting such measures, they would be bound to take into
account - through the channel of negotiation - third-party States'
interests, in reasonably participating in the fishing thus regu-
lated.

At the end of the aforesaid general discussion, the matter
was referred to the Sub-Committee on the Law of the Sea,
which is composed of the entire membership, for study and·
submission of a report. The Sub-Committee held four meetings
between 13th and 17th of January, 1973 and a report was drawn
up on its work by the rapporteur which was considered by the
Committee in the plenary session held on the 18th of January,
1973. The Committee decided that the Draft Articles presented
by the Delegation of India on Fisheries together with tbe text
of the questions posed by the Delegation of Japan be submitted
to the member Governments with the request that the Govern-
ments may give their concrete comments and suggestions on the
Draft Articles to the Secretary-General within one month from
the close of the session, if possible.

(iv) REPORT OF THE RAPPORTEUR ON THE
WORK OF SUB-COMMITTEE ON THE
LAW OF THE SEA DURING THE
FOUR TEENTH SESSION

Mr. J.D. Ogundere (Nigeria)
Mr. A.A. Adediran (Nigeria)
Dr. S.P. Jagota (India)

Chairman
later:
Ropporteur

1. Organisation of work

The Working Group on the Law of the Sea, which met on
10th of January 1973, recommended that the discussions on the
Law of the Sea, both in the plenary and in the Sub-Committee,
be confined to the topics set out below, viz.

(1) Fisheries. Exclusive Economic Zone;
(2) Rights and Interests of Land-lockd States;
(3) International Machinery for the Sea-Bed; and
(4) Marine Pollution.

2. Dr. S.P. Jagota of India was elected rapporteur in the
place of Mr. C.W. Pinto of Sri Lanka, who had resigned.

3. The subject was discussed ill the four plenary meetings
during the session at which eleven delegations and nine obser-
vers made statements.

4. The Sub-Committee on the Law of the Sea held four
meetings on the 13th, 15th and 17th January 1973. The dis-
cussion held therein is summarised, subject-wise, below.

FiSheries

5. On this subject the Japanese proposal, which may be
found on pages 341-351 of Volume III of the Brief of Documents
prepared for the 1973 New Delhi session of the AALCC, was
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referred to. Another proposal regarding the exclusive fisheries
zone was made by the Indian Delegation in the plenary meeting
on the 13th January 1973. A copy of this proposal is annexed
to this report.

6. A number of delegates spoke on the Indian proposal.
Clarifications were sought by the Delegation of Japan which
were later circulated among the members of the Sub-Committee
and are annexed to this report.

7. The concept of exclusive fishery zone found general
support in the Committee. The Delegation of Japan reserved
their position. According to them, the fishery resources be-
yond the 12-mile territorial sea are to be considered as the ob-
ject of the common interest of the international community,
which must be utilised by the coordination of all the States
concerned, keeping a balance between the interests of the coastal
States and those of the distant water fishing States. It is on this
conception that the Japanese proposal for a regime of fisheries
on the high seas (UN Doc. AIAC. I38/SC. II/C. 12) was pre-
pared. The concept of the exclusive fishery zone suggested by
the Indian Delegation is difficult to accept for the Japanese Dele-
gation insofar as the coastal State is to claim the exclusive inter-
ests on fisheries within the zone in such a way that, in some
cases, it may only allow foreign fishing vessels to come to fish.
The word "may" in Article 4 is based on the concept of exclu-
siveness. In addition, this concept of exclusive fishery zone would
be contrary to proper conservation of the fishery resources be-
cause, under this concept, each coastal State may apply in an
arbitrary manner the measures it deems fit.

In the Indian draft, regulations to be made for the fisheries
outside the limits of the exclusive fishery zone are not clearly
defined and the clause concerning the settlement of disputes is
far from clear.

The Japanese Delegation, which put some questions for
clarification purposes, reserved the right to comment on these
problems after the ideas behind these suggestions have been
clarified.
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8. One other delegate (Republic of Korea) said that he
ith::

r
supported nor opposed the Indian proposal, and that he

:'oUl
d

present his government's views on this subject at a later

stage.
9. Comments were also made by a number of other dele-

sations. The Delegate of Sri Lanka, while supporting the con-
cept of exclusive fishery zone, emphasised that the historic rights
of coastal States in such zone must be protected. The Delegate
of Egypt wanted the information about the fishing capability of
a coastal State to be notified to a designated authority. The
Delegate of Indonesia wanted that the outer limit of the exclusive
fishery zone need not be uniform and that in fixing it the special
economic and social interests of the coastal State should be borne
in mind. Some other questions were also raised. The Delegate
of India agreed to bear these in mind and answer them in his
future presentation on the subject.

10. The Indian Delegate suggested that the draft articles
may be examined by the various member governments, and
concrete comments and suggestions for improvement of the draft
may be sent by them to the Secretary-General, if possible, with-
in one month after the close of the session. These might then
be passed on to the Government of India so that these could be
given the most earnest consideration by them before the begin-
ning of the next session of tbe U.N. Sea-Bed Committee in

March 1973.

11. This view was supported by the delegates.

Ezclusive Economic Zone
12. The concept of exclusive economic zone found gen-

eral support in the Sub-Committee. Statements were made by
the Delegates of India, Sri Lanka and Kenya clarifying that this
COncept protected the economic interests of the coastal State in
the Zone adjoining its coast, including their interests in the re-
BOurces of the sea-bed, the sub-soil, and of the water column.
!he concept of exclusive fishery zone, it was stated, was subsid-
Iary to the exclusive economic zone. The two concepts should,

,erefore, be regarded as complementary rather than
,tradictory.
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13. Reservation was made by one delegate to this COn-
cept,

Land-locked States

14. The Chairman of the Special Study Group of Land-
locked States, Ambassador Tabibi of Afghanistan, introduced
his working paper in the Sub-Committee on the 17th January
1973, and emphasised that the special interests of the land-locked
States, which required international recognition and protec-
tion, related to the following:

(I) Free access to the sea (in both directions); and
(2) Adequate sharing of the resources of the sea includ-

ing the sea-bed.

15. He traced the history of the evolution of the first con-
cept and indicated how it had gradually been recognized at the
1958 Conference on the Law of the Sea, the Convention on
Transit Trade of Land-locked States in 1965, and in subsequent
developments. The access to the sea should include the access
to the resources of the sea, including those of the continental
shelf, the fishery zone, and the high seas. He said that the land-
locked States had a special interest in the resources of the sea'
and the sea-bed, .which had been declared by the U. N. General
Assembly in J 970 as the "common heritage of mankind".
Accordingly, the interest of the land-locked States must be pro-
tected in the regime to be established for the sea and the sea-bed
as well as in the distribution of benefits arising from the exploi-
tation of these resources. In his view, these interests would be
better protected if the zone of exclusive coastal jurisdiction
was a restricted one.

16. A short discussion followed this presentation. Views
were expressed that the right of land-locked States should be
subject to reciprocity and that since most of the land-locked
States were developing countries their interest lay in aligning
their views with the viewpoint of the developing countries in the
Group of 77, particularly in relation to the limits of exclusive
coastal jurisdiction. It was suggested that the land-locked States
should consider supporting the coastal interests and secure
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. rotcction of their reasonable interests in the zones reserved for
: JJ1 apart from getting an adequate share of the benefits fromtb: r~sources of the sea and the sea-bed. This view was opposed
b another delegate who suggested that the resources of the sea
.!d the sea-bed, being the common heritage of mankind, includ-
ed the interests of the land-locked States, and therefore these
should not be reserved exclusively for the coastal States.

17. It was agreed that the Special Study Group on the
.Dd-Iocked States should hold its meetings urgently and consid-
the various issues involved and, if possible, submit its report

on progress achieved to the next session of the Sub-Committee
d, if possible, give its concrete formulations on the subject.

,mationa) Machinery
18. Statements were made on this subject by the Dele-

,tea of India and Sri Lanka. 'It was recalled that the subject of
ltemational machinery and the draft articles prepared on the

subject by Mr. Pinto of Ceylon. were introduced and elaborate-
discussed at the AALCC session held in January 1972 at
gos, It was further stated that since the UN Sea-Bed Com-

mittee had only recently started substantive discussion on this
tubject, we need not discuss in depth the various issues involved
in ,this question. Depending upon the progress achieved in
March 1973 on this subject, a further discussion on this question
COuld be taken up by the Sub-Committee at the inter-sessional
meeting, if one was held. However, the chief features of

Ieproposal of Sri Lanka were again elaboratated by the dele-
lations.

De Pollution
19. For lack of time the subject of marine pollution could

DOt be considered in depth. Request was, however, also made
by the Delegate of Egypt for the preparation of comprehensive
IDaterial on the subject by the Secretariat, particularly on the
qUestion of liability arising from pollution damage.

Sd/-
(S.P. Jagota)
Rapporteur
18. t.1973
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ANNEX-I
DRAFT ARTICLES ON FISHERIES
(as proposed by INDIA on 13.1.1973)

Article-l

A coastal State shall exercise exclusive fisheries jurisdiction
and control in a fisheries belt, the outer limits of which are .
nautical miles measured from the outer limits of territorial
waters. The area covered by such belt is hereinafter described
as "the exclusive fisheries zone".

ArticIe-2

Each coastal State shall notify to the Authority established
for the purpose by the Conference on the Law of the Sea the
limits of the exclusive fisheries zone defined by coordinates of
latitude and longitude and marked on large scale charts officially
recognised by that State within a period of.. ....

Article-3

Where the coasts of two or more States are opposite or
adjacent to each other and the limits of the exclusive fisheries
zone overlap, such States shall, by agreement, precisely delimit
the boundary separating their respective zones and inform the
Authority of such agreement. In the absence of an agreement, and
unless another boundary line is specified by special circumstances,
the boundary shall be the median line, every point of which
is equidistant from the nearest point on the baseline from which
the outer limits of the respective exclusive fisheries zones are
measured. If the parties agree, the Authority shall assist them
in concluding a satisfactory agreement with regard to the limits
of their respective zones.

Article-4

The coastal State shall have exclusive rights of exploration
and exploitation of the living resources of the exclusive fisheries
zone. It alone shall adopt measures for the conservation and
development of these resources. It shall determine the optimUlll

sustainable yield from these resources. If such yield is not
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loited by the coastal State itself, whether due to its lack of
eltPbnological capability or otherwise, it may allow nationals of
tet~er States to fish in the zone, subject to such regulations as
~ay, inter alia, relate to the following ;-

(a) licensing of fishing vessels and equipment;
(b) limiting the number of vessels and the number of

units of gear that may be used;
(c) specifying the gear permitted to be used;
(d) fixing the periods during which the prescribed species

of fish may be caught;
(e) fixing the size of fish that may be caught;
(f) fixing the quota of catch, whether in relation to parti-

cular species of" fish or to catch per vessel over a
period of time or to the total catch of nationals of one
State during a prescribed period.

2. The regulations prescribed by the coastal State shall
not discriminate between the nationals and vessels of one foreign
State and another.

3. The privileges allowed for the nationals of a land-
locked State to fish in the exclusive fisheries zone shall be
determined by a bilateral agreement concluded between the
coastal State and the land-locked State or shall be such as are
determined regionally or by the convention adopted at the Con-
ference on the Law of the Sea in 1973-74.

Article-5
A coastal State has a special interest in the maintenance of

the prOductivity of the living resources of the area of the sea adja-
cent to the exclusive fishery zone.

Article-6
For the living resources of the sea outside the limits of the

~~Iusive fishery zone, regulations may be made for their explo-
:'tion, co~servation, development and exploitation by the States
••.::e regIOn concerned, if the fish stock is of limited migratory

its The States of the region may establish these regulations
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either by entering into an agreement or convention or by
requesting the international fishery commission of the area to
formulate these regulations for the region, subject to ratification
by them.

Article-7
In respect of fisheries of highly migratory habits outside

the limits of the exclusive fisheries zone, regulation for conserva-
tion and development as well as exploration and exploitation
shall be made by the Authority established by the Convention
adopted at the Law of the Sea Conference in 1973/1974.

Article-8
All fishing activities in the exclusive fisheries zone and the

rest of the sea shall be conducted with reasonable regard to the
interests of other States in the uses of the sea. In the exercise of
their rights, the other States shall not interfere with fishing acti-
vities in the exclusive fishery zone.

Article-9
The jurisdiction and control over all fishing activities in

the exclusive fisheries zone shall lie with the coastal State con-
cerned. Any dispute or difference concerning the limits of the
respective zones, the application or validity of the regulations, or
the interpretation or application of these articles shall be settled
by the judicial institutions of the coastal State concerned. .

2. Appeal from the decision of the judicial institution on
the question of the interpretation or application of these articles
may lie to a forum agreed upon between the coastal State and
the other State concerned.

3. Any disputes concerning the fishing activities outside
the protected fisheries zone, whether arising out of the regula-
tions or concerning the interpretation or application of these
articles, shall be referred to the Authority established by the
Convention adopted at the Law of the Sea Conference in 1973/
1974 for its decision. The decision of the Authority shall be
binding on the parties to the dispute, and will be implemented
by them forthwith.

Article-tO
(Final clauses, if necessary).

ANNEx-n

1a
B

QUESTIONS PUT TO THE INDIAN DELEGATION
FOR THE CLARIFICATION PURPOSES

by Prof S. Oda of JAP AN

1. There is no reference to the high seas in the Indian draft.
Is it intended in this draft that the areas beyond the territorial
sea, including the exclusive fishery zone, still be considered as a
part of the high seas ?

2. If the extent of the exclusive fishery zone is to be uniformly
fixed, what will be the merit of notifying to the Authority the
limits defined by coordinates of latitude and longitude in each
case ? Is it the intention of the author to apply the same pro-
cedures also in case of the territorial sea and the continental
shelf ?

3. It is understood that, under the Indian draft, the coastal
State is entitled to prescribe fisheries regulation, apply it to
foreign fishing vessels in the exclusive fishery zone, and, in case
of violation, to seize the foreign fishing vessels, take them to its
own port, punish their captain/master and confiscate the vessels
at its own court under its own procedure. If this is the case,
the exclusive fishery zone would not be different from the terri-
torial sea, as far as fisheries regulations are concerned. The
question may be raised, as to why, in the Indian draft, a provi-
sion is specifically prepared to the effect that the coastal State
may (not shall) allow foreign nationals to fish in the zone in
SOmespecific cases. It is submitted that even within the limit of
the territorial sea, the coastal State may always allow foreign
nationals to fish therein according to its own discretion.

4. If the coastal States only may (but not shall) allow foreign
nationals to fish in the exclusive fishery zone, why have the
regulations to be applicable to foreign nationals, such as enu-
Illerated in Article 4, paragraph 1 to be specified ?
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5. It is provided in the Indian draft that the coastal State
may allow foreign fishing vessels to come to fish in its exclusive
fishery zone on the non-discriminatory basis among the foreign
States, if the optimum sustainable yield is not fully exploited by
the coastal State. If the coastal State introduces foreign capital
of any specific countries to set up joint ventures for fishing
industries, is this interpreted as contradictory to the said rule of
non-discrimination ?

6. The rule of non-discrimination among foreign States under
Article 4, paragraph 2, is specifically applicable in the exclusive
economic zone, but not in the territorial sea. However, in case
that the regulations are prescribed in terms of limiting the
number of fishing vessels, fixing the quota of catch, etc. how can
this rule work in effect?

7. In connection with limited migratory habits beyond the
exclusive fishery zone (Article 6), is it the intention of the
author to - exclude non-regional States from fishing in that
region? It may also be asked how the regulations made by the
States of the region concerned are to be enforced upon the
fishing vessels of the respective States of the region and of the
non-regional States.

8. With regard to highly migratory habits (Article 7), how
are the regulations made by the International Authority to be
enforced upon fishing vessels ?

9. The idea behind Article 9 does not seem to be quite clear.
What does paragraph 1 mean? If the concept of the exclusive
fishery zone is to be accepted under the new rule of inter-
national law, there would be no doubt that the full jurisdiction
be exercised by the coastal State, and then paragraph 1 would
not make any sense.

10. Article Y, para. 2 is so much different from the Optional
Protocol of Signature concerning the Compulsory Settlement of
Disputes of 1958. It will be appreciated that the idea behind
the paragraph be fully explained. For instance, does "appeal
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e discussion of the judicial institution" mean an ap~eal
fIOIP thforeign individual prosecuted on the ground of the viola-
by anY he fisheries regulation of the coastal State, or an. ap~:al
gon of t. State whose nationals are punished at the Judicial
b a foreign
:'urt of the coastal State ? _

. lyjior Clanification Purposes and should
'L e QuestIOns are on di
,.es d . h . Favour 0' or Against the In tan

IIOt be interprete eit er III r. 'J

Draft.





(i) INTRODUCTORY NOTE

The subject "Law of International Rivers" had been
'erred to this Committee for consideration under Article 3 (b)
its Statutes by the Governments of Iraq and Pakistan .
.ough the subject is fairly vast it became clear from the

:lin1inarystatements made by the delegations of the referring
,vernments at the ninth session of the Committee, held in New
i in December 1967, that the topics which they wished the
.mittee to consider related to some particular aspects of the

tblem. Iraq appeared to be primarily interested in two
,tions, namely, (a) definition of the term "international

'Ivers", and (b) rules relating to utilisation of waters of interna-
.1 rivers by the States concerned for agricultural, industrial
other purposes apart from navigation. Pakistan's primary

acern also appeared to be with regard to the uses of waters of
mational rivers, and more particularly, the rights of lower

rians.

j!1 I. It has been well-recognised that protection of the legitimate
~ts of the States concerned in the waters of mternational
ivers is a matter to be regulated by rules which would be

acceptable to the international community as a whole. As has
been pointed out by several jurists and writers, there are certain
rules on the subject which are already in existence derived from
international custom, practices among nations, opinions of
jurists, decisions of courts and provisions of treaties and conven-
tions, In recent years, a great deal of work in the field has been
done by various learned institutions and bodies such as the
Institute of International Law, the International Law Association,
the Inter-American Bar Association, New York University
SchOOlof Law and the Economic Commission for Europe. The
most notable and comprehensive study prepared so far in this
field may be found in the formulations adopted by the Inter-
-tional Law Association at its 1966 Conference which are

tWn as the Helsinki Rules. The General Assembly of the
oited Nations by a decision taken at its twenty-fourth session
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had requested the International Law Commission to formulate
the draft rules on this subject after taking into account the work
done by other bodies, and the same is now pending consideration
of the Commission.

This Committee at its ninth session after a preliminary
exchange of views on the subject directed the Secretariat to
collect the relevant background material on the issues indicated
in the statements made by the delegations and to prepare a Brief
for consideration of the Committee. One of the main issues that
arose in the course of discussions at that session was how far the
rules developed and practised by European nations would be
applicable to the problems which arise in the Asian-African
region having regard to the different geophysical characteristics
of the rivers and the needs of the people for varying uses of the
waters. Some of the delegates stressed on the urgent need for
the development of the law in a manner that would reflect the
Asian-African viewpoint. Opinions were also expressed that the
draft principles adopted by the International Law Association
and the Institute of International Law did not meet the situation
faced in certain Asian and African countries.

The Committee at its tenth session held in Karachi in
January 1969 took up the subje t for further consideration on the'
basis of the material placed before it by the Secretariat with a
view to formulate its recommendations 011 the subject in the
form of draft principles. The Committee took note of the views
and opinions expressed from time to time by jurists and experts
on various questions, the decisions of the Permanent Court of
International Justice, federal courts and arbitral tribunals as well
as the work already done by learned institutions and bodies.
The Committee also, had before it the relevant provisions of
treaties and conventions with regard to international rivers in
Asia, Africa, Europe and the Americas. The Committee at that
session by resolution No, X (6) appointed a Sub-Committee to
give detailed consideration to the subject and to prepare a draft
of articles on the Law of International Rivers, particularly in the
light of the experiences of the countries of Asia and Africa and
reflecting the high moral and juristic concepts inherent in their
own civilisations and legal systems for consideration at the
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'ttee's next session. The Committee also directed its
comIllI

tariat to assist the Sub-Committee and to collect relevant
~~~round data in the light of the discussions at the Committee's

ba th session, It also requested the member governments to
:icate points ?n which they desired further data to be collected
by the Secretanat.

The Sub-Committee appointed at the Karachi session met
. ew Delhi in December 1969 to consider the matter in theIn
light of the suggestions made by the member States o.f t~e
Committee and further material collected by the Secretanat m
pursuance of the aforesaid resolution .No. X (6). The ~atters
taken note of by the Sub-Committee included the question of
formulation of the definition of an international river; the
general principles of municipal ~aters right~ ~xisting between
owners of adjacent land under different municipal systems; the
decisions of courts and arbitral tribunals on disputes relating to
water rights between independent States and constituent States of
the federation, general principles governing the responsibility of
tates and the doctrine of abuse of rights; river pollution ;

rights of riparians regarding the uses of wate,rs of international
river basins; and State practice regarding settlement of river
water disputes. At this meeting the Delegate of Pakistan placed
a set of ten draft articles for consideration of the Sub-Committee
and the Delegate of Iraq also placed before the Sub-Committee
a set of draft principles consisting of 21 articles. The Delegates
of Iraq and Pakistan desired that the Sub-Committee should
proceed to discuss the subject on the basis of the draft formula-
tions presented by them, whilst the Delegate of India desired
that the Sub-Committee should take the Helsinki Rules as
the basis for discussion. As the discussions in the Sub-Committee
were not conclusive, it was agreed that the matter should be
further discussed at the next session of the Committee.

At the Accra session held in January 1970, the Delegates of
Iraq and Pakistan submitted a joint draft consisting of 10 articles
w.hich they wished the Committee to take up as the basis for
diSCUSSion.The Delegate of India also submitted a proposal
that the Helsinki Rules adopted by the International

\Y ASSociationin 1966 should be the basis of the Committee's
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study and, to begin with, the first 8 articles of the Helsinki RUles
should be taken up. No progress could be made at the Accra
session on this subject as the discussions centred around procedu-,
al matters and there was not sufficient time to discuss the
substantive issues.

At the Colombo session of the Committee held in January
197 J, following the discussions in the plenary, it was decided to
appoint a Sub-Committee comprising of the representatives of
Ceylon (now Sri Lanka), Ghana, India, Indonesia, Iran, Iraq,
Japan, Jordan, Nigeria, Pakistan and the U. A. R. (now Arab
Republic of Egypt) to give detailed consideration to the subject.
The representative of Ceylon (Sri Lanka) and the representative
of Japan were elected as the chairman and the rapporteur to
prepare a working paper consisting of a set of draft articles
amalgamating, as far as possible, the propositions contained in
the joint proposal of Pakistan and Iraq and in the Helsinki
Rules. The rapporteur submitted his working paper containing
ten (I to X) draft propositions, which were accepted by the
Sub-Committee as the basis of discussion. However, due to
lack of time, the Sub-Committee was able to consider only the
draft propositions I to V and it recommended consideration of
the rest of the propositions at an inter-sessional meeting to be
convoked prior to the thirteenth session of the Committee. The
Sub-Committee accordingly met again in Colombo from 6 to 10
September 197 J when it considered the draft propositions
I to X.

At the thirteenth session of the Committee held in Lagos.
the subject was taken up for further consideration by the
Standing Sub-Committee as reconstituted at that session. During
the meetings of the Sub-Committee it was observed that the
draft proposals prepared by the rapporteur did not cover all
aspects of the Law of International Rivers and that they were
silent in particular on the rules relating to navigational uses of
such rivers. The Sub-Committee accordingly agreed to take up
other aspects of this subject including navigation, pollution.
timber floating etc. in its future sessions. The Sub-Committee
also agreed that the Committee should direct the Secretariat to
prepare a study on the subject of tbe right of land-locked
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tries to access to the sea through international rivers. It
c;Ounfurtheragreed that the new draft proposals with appropriate
"'~rnentaries thereon should be prepared by the rapporteur of:e Sub-Committee and circulated through the Secretariat to
JJlernbersof the Sub-Committee before the next session.

During the fourteenth session of the Committee held in
New Delhi in January 1973, the matter was again considered
by the Standing Sub-Committee. Although the Sub-Committee
exhausted its consideration of the revised draft formulations and
COJJlrnentariesprepared by the rapporteur, it was unable to agree
on a set of propositions on the Law of International Rivers. It
was. however, able to analyse the problems critically and extens-
ively and thereby could identify several areas which it recom-
mended for further study by the Committee at an appropriate
time in the future. The subject will accordingly be taken up
by tbe Committee at one of its future sessions.



The Standing Sub-Committee on the Law of International
Rivers, which was constituted at the thirteenth session held in
Lagos in January 1972, met at the present fourteenth session in
New Delhi with the following delegates of the member countries
of the Sub-Committee:

Egypt
Ghana
India

Iran
Iraq
Japan
Nigeria

Nepal

(ii) REPORT OF THE STANDING
SUB-COMMITTEE ON THE LAW OF

INTERNATIONAL RIVERS
Presented at the Fourteenth Session

PART-I

General

represented by
represented by
represented by

Mr. Mohamed M. Hassan

Mr. G. Nikoi
Mr. S. N. Gupta
Mr. V. N. Nagaraja
Mr. S. C. Jain
Mr M. A. Kardan

Mr. Sabah AI-Rawi
Mr. E. Furukawa
Hon. Mr. A. A. Adediran
Mr. J. D. Ogundere
Hon. C. R. S. MalIa and
Mr. K. N. Upadhya

The Secretariat was represented by Mr. K. Ichihashi,
Deputy Secretary-General, and Dr. Aziza Fahmi.

The Standing Sub-Committee held six meetings with
Mr. Furukawa of Japan as chairman and Mr. Mohamed Hassan
of Egypt as rapporteur.

At the beginning of its work, the Sub-Committee agreed
that the draft propositions prepared by the special rapporteur,
Prof. Shihata, should be the basis of the discussions and agreed

represented by
represented by
represented by
represented by

represented by
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bear the comments by Dr. Aziza Fahmi on the draft propos i-

.Ions.
2. The rapporteur introduced the draft propositions

repared by Prof. Shihata, and Dr. Aziza Fahmi submitted a
~ument entitled "Commentary on the Draft Propositions"
which bas been distributed among the members of the Sub-
Committee.

PART II

Background of the Subject and Recommendations

The subject, "Law of International Rivers" had been
ferred to this Committee for consideration under Article 3 (b)
f its Statutes by the Governments of Iraq and Pakistan. The

nsors of the subject appeared to be primarily interested in
'0 questions, namely (a) definition of the term "international

ivers" and (b) rules relating to utilisation of waters of interna-
. nal rivers by the States concerned for agricultural, industrial

:d other purposes apart from navigation, particularly in con-
tion with the rights of lower riparians.

The centre of the problem, therefore, was how far the
~les developed and practised by European nations which were
'~mpiled in the Helsinki Rules 1966, the most outstanding
I&chievement on this subject in recent decades, would be appli-
cable to the problems which arise in the Asian-African region
:)laving regard to the different geophysical characteristics of the
rivers and the needs of the people for varying uses of the waters.

The Committee had first considered this subject at the
ninth session held in New Delhi in December 1967, and then
IUbsequently at the tenth session in Karachi in January 1969, at
the eleventh session in Accra in January 1970, at the twelfth
~on in Colombo in January 1971, and at the thirteenth session
III Lagos in January 1972.

It was decided at the Colombo session to request the then
,pPorteur to formulate a set of draft propositions amalgamating

two draft proposals submitted by Iraq and Pakistan, on one
nd, and by India, on the other. The draft propositions thus
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prepared were carefully and extensively considered at the Sub.
Committee meetings at Colombo at the regular session in
January 197 I and at the inter-sessional meeting in September in
the same year. At Lagos session, after further examination of
the formulation of the first rapporteur, it was decided to request
the new rapporteur to prepare a revised set of propositions with
suitable commentary.

At the meetings of the present session, the Sub-Committee
considered the new formulation prepared by Professor Shibata
of Arab Republic of Egypt and completed consideration of all
the 10 propositions of the said formulation.

In all four sessions stated above, the Sub-Committee had
the opportunity of hearing the various views from member
governments on certain problems relating to the equitable
utilization of waters of an international river which had partic-
ular importance to the Asian and African countries.

Since the problems were so complex and involved a wide
range of significance, the Sub-Committee was stilI unable to
reach an agreement on a set of propositions on this subject.
However, the Sub-Committee had been able to analyse the
problems critically and extensively and thereby could identify
several areas which may deserve a further study by the Com-
mittee at some opportune time in future. It may be specifically
mentioned here that while it is regretted that Pakistan is not
represented at the present session, major points raised by the
Pakistan Delegation at the earlier sessions are more or less incor-
porated in the Part III of the present report.

The Sub-Committee wish, therefore, to report to the
plenary meeting that it has almost exhausted its discussions on
the subject referred by the two sponsoring countries, viz. Iraq
and Pakistan.

Finally, the Sub-Committee recommends to the plenary
session to consider the present report of the Sub-Committee at
an opportune time in a future session.
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Summary of Discussions

PROPOSITION-I

Text of the rapporteur's formulation

"The general rules set forth in these propositions are
Ilicableto the use of waters of an international drainage basin
:pt as may be provided otherwise by convention, agreement

Ifbinding custom among the basin States."

Summary of Discussions

1. One delegate stated that there were certain difficulties,
8, delimitation of water-shed limits in open lands would have
be taken into consideration.

It was also pointed out by some delegates whether to
pt the international drainage basin concept in toto or try to

.pt the concept to the factors which characterise rivers in
lea and Asia.

According to another delegate these difficulties were of
:hnical rather than of legal nature and therefore the interna-

l basin approach was adequate to meet various situations.

2. A proposal was submitted by one delegate to substi-
lte"binding custom" by "established custom" and no agree-

:t was reached.

PROPOSITION-II

Text of the rapporteur's formulation

"I. An international drainage basin is geographic area
.tending over two or more States determined by the watershed
, of the system of waters, including surface and underground
rs, flowing into a common terminus.

2, A "basin State" is a State the territory of which
:ludesa portion of an international drainage basin."
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Summary of Discussions

I. According to one delegate, the knowledge in most
Asian and African countries in regard to underground waters
was not sufficient and, therefore, be left out of consideration.
According to another delegate, underground water was an
essential part of the water resources system of drainage basin
and in the context of the overall development of these resources,
it cannot be left out of consideration without detriment to
development.

2. One delegate proposed the adoption of the traditional
definition of "international river" as proposed in the Iraq.
Pakistan draft to overcome certain difficulties as pointed out
by Dr. Aziza Fahmi and some other delegates were of the
opinion that the problems involved should be studied carefully
before deciding on the final approach to be adopted. Another
delegate stressed the validity of the drainage basin approach
and saw no advantage in detracting from it. Hence he did not
consider it necessary to define "an international river."

PROPOSITION-Ill

Text of the rapporteur's formulation

"1. Each basin State is entitled, within its territory, to a rea-
sonable and equitable share in the beneficial uses of the waters
of an international drainage basin.

2. What is a reasonable and equitable share is to be deter-
mined by the interested basin States by considering all the
relevant factors in each particular case.

3. Relevant factors which are to be considered include
in particular :

(a) the economic and social need of each basin State
and the comparative costs of alternative means of
satisfying such needs.

(b) the degree to which the needs of a basin State may
be satisfied without causing substantial injury to a co'
basin State.
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(c) the past and existing utilization of the waters.
(d) the population dependent on the waters of the basin

in each basin State.
(e) the availability of other water resources.
(f) the avoidance of unnecessary waste in the utilization

of waters of the basin.
(g) the practicability of compensation to one or more of

the co-basin States as a means of adjusting conflicts
among uses.

(h) the geography of the basin.
(i) the hydrology of the basin.
(j) climate affecting the basin."

Summary of Discussions

I. The following amendment proposed by one delegate
entailed an extensive discussion. That is to say, it was pro-
posed to add to paragraph I, a phrase "giving priority to land
within the watershed limit."

2. It was also proposed by another delegate to add after
"basin State" of paragraph 3 (a) "with due regard to the
development interest of the less developed basin State."

3. The proposal made by the same delegate to add to
sub-paragraph 3 (j) "and in particular the rate of rainfall and
wells in the basin" was unanimously accepted.

4. Another delegate proposed to substitute "other water
resources" in sub-paragraph 3 (e) by "other alternative
resources" because certain benefits derivable from water, e. g.
communication, power etc. could be derived by utilization of
other resources, e. g. oil, gas, etc.

5. Still another delegate suggested that the sub-paragraph
3 (e) of the rapporteur's draft may be read as follows:

"(e) The availability of other water resources within that
portion of the international drainage basin that lies in
each co-basin State."
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6. It was proposed by one delegate to renumerate the
factors considered in paragraph 3 as follows:

Sub-paragraph (c) becomes (a),
Sub-paragraph (a) becomes (b), and
Sub-paragraph (b) becomes (c).

PROPOSITION-IV

Text of the rapporteur's formulation

. "~. Every basin State shall act in good faith in the exercise
of Its rights on the waters of an international drainage basin .

d . I 10acco~ ance WIt 1 the principles governing good neighbourly
relations.

.. 2: A basin State may not therefore undertake works or
utilisation of the waters of an international drainage basin which
would cause substantial damage to another basin State unless
such works or utilisations are approved by the States likely to be
a~versely affected by them or are otherwise authorised by a deci-
SIOn of a competent international court or arbitral commission."

Summary of Discussions

. . I. One delegate stated that paragraph 2 of the proposi-
non IS not acceptable to its delegation and that he proposed to
replace the same by the following amendment :

"Consistent with the principles of sovereign equality of
a~l States, every basin State should have due regard to the
rights of co-basin States in the excercise of its right to
use the waters of an international drainage basin."

2. Another delegate objected to the said proposition,
and suggested that the word "shall" in paragraph I should be
replaced by the word "must" so that it gives the firm confir-
mation ~f an obligation. He supported the suggestion made by
Dr. Aziza Fahmi that Proposition IV should just state the
r~les and the procedure to be followed in the settlement of
disputes should be subject to special propositions.

No agreement was reached on this question.
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PROPOSITION- V

Text of the rapporteur's formulation

"In determining preferences among competing uses
different co-basin States of the waters of an intern~tional

~ge basin, special weight should ?e given,~o uses which are
e basis of life, such as the consumptive uses.

Summary of Discussions

1. One delegate objected to the wording of Proposition V
its present form and suggested a proposal along the lines of
·cle VI of Helsinki Rules giving no preference to competing

2. One delegate suggested the deletion of the phrase
'the consumptive uses" at the end of the proposition to avoid the

biguity in the interpretation of the uses which the phrase
. t imply. Another delegate agreed to the deletion and

posed adding "are essential to sustain life" after the word
hich,"

3. 0 agreement was reached on this proposition.

PROPOSITION-VI

Text of the rapporteur's formulation

"A basin State may not be denied the present reason-
Ie use of the waters of an international drainage basin to

rve for a co-basin State a future use of such waters."

Summary of Discussions

I. One delegate proposed to substitute the word "present"
the first sentence by the word "existing."

2. Another delegate proposed to adopt the suggestion
e in the report of Dr. Aziza Fahmi, that is to say, to add
Words "and equitable" after the word "reasonable."

another delegate supported the rapporteur's
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PROPOSITIO -Vll

Text of the rapporteur's formulation

"1. An existing reasonable use may continue in operation
unless the factors justifying its continuance are outweighed by
other factors leading to the conclusion that it be modified Or
terminated so as to accommodate a competing but more impor-
tant incompatible use.

2. (a) A use that is in fact operational is deemed to have
been an existing use from the time of the initiation of construc-
tion directly related to the use or, where such construction is not
required, the undertaking of comparable acts of actual implemen-
tation.

(b) Such a use continues to be an existmg use until
such time as it is discontinued with the intention that it be
abandoned.

3. A use will not be deemed an existing use if at the
time of becoming operational it is incompatible with an already
existing reasonable use."

Summary of Discussions

I. One delegate proposed to the following phrase at the
beginning of paragraph I of the present proposition, namely,
"with the exception of existing uses in arid lands" and to add
paragraph 1 (b) dealing with compensation as follows:

"The decision to terminate one use in order to accom-
modate another use in accordance with the preceding para-
graph shall be coupled with the compensation, to be paid
for losses incurred for terminating the use."

2. Another deJegate supported the rapporteur's formula-
tion.

3. No agreement was reached on this proposition.
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4. Another delegate suggested an amendment to para-
.,.ph 2 (a) and (b) in view of the ambiguous and undefined
terJDs used in both paragraphs. An amendment was proposed
to substitute paragraph 2 (a) and (b) by "A use shall be deemed
to be an existing use when it is in fact in operation."

There was no agreement on this question.

(Note ; Before starting the discussions on the Propositions VII
tOl(,"a discussion took place regarding whether the Sub-Committee
could proceed in its deliberations with only four members out of
ten, and whether a quorum was necessary according to the rules of
procedure. It was decided to proceed with the work as the rules
of procedure were silent on the quorum question and in view of
the precedent at the inter-sessional meetings in Colombo in
September 1971).

PROPOSITION-VIII

Text of the rapporteur's formulation

"I. Consistent with the principle of equitable utilization
the waters of an international drainage basin a State must

ent any new form of water pollution or any increase in the
of existing water pollution in an international drainage

. which would cause substantial damage in the territory of
co-basin State, regardless of whether or not such pollution
" tes within the territory of the State.

2. Water pollution, as used in this Proposition, refers to
y detrimental change resulting from human conduct in the

ral composition, content or quality of the waters of an
rnational drai nage basin."

Summary of Discussions

1. It was pointed out in the report of Dr. Aziza Fahmi
t Proposition VIII, paragraph 1 was drafted in an improper
~er because a State cannot be responsible for pollution out-
Its country where it has no control. It was thus suggested

• a delegate to add the following at the end of this paragraph,
• "if it is caused by the State conduct." After some discuss-
:, it was agreed to adopt that suggestion after substituting

by "provided that."



106

L. One delegate proposed to change the order of the
paragraphs, namely, to exchange the places of paragraph 1, and
paragraph 2. However, another delegate objected to the change
of paragraphs. No agreement was reached on the proposal.

3. Another delegate suggested to add the words "and
salinity" between the words "pollution" and "or any increase"
and between "such pollution" and "originates".

PROPOSlnON-iX

Text of the rapporteur's formulation

"Any act or omission on the part of a basin State in
violation of the foregoing rules may give rise to State responsibil-
ity under international law. Tne State responsible shall be
required to cease the wrongful conduct and compensate the
injured co-basin State for the injury that has been caused to it,
unless such injury is confined to a minor inconvenience compat-
ible with good neighbourly relations."

Summary of Discussions

I. A suggestion was made in the report of Dr. Aziza
Fahmi to begin the Proposition with reference to the doctrine
of good faith.

2. A delegate suggested to replace the first sentence of
the proposition by the following sentence:

"Any act or omission on the part of the co-basin State in
contradiction of the foregoing Propositions III to VIII
shall be a violation of law, a breach of good faith or abuse
of right that gives rise to State responsibility."

3. Another delegate proposed the following amendment
to the proposition:

"In the case of violation of the foregoing rules, the State
responsible shall be required to cease the wrongful conduct
and compensate the injured co-basin State for the injury
caused to it unless such injury is confined to a minor
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inconvenience compatible with the good neighbourly rela-
tions. "

One delegate objected to this amendment, while another
delegate supported the present draft proposition.

4. No agreement was reached on the proposition.

PROPOSITION-X

Text of the rapporteur's formulation

"A State, which proposes a change of the previously
existing uses of the waters of an international drainage basin

,t might seriously affect utilization of the waters by another
co-basin State, must first consult with the other interested
co-basin States. In case agreement is not reached through such
Consultation, the States concerned should seek the ad vice of a

:bnical expert or commission. If this does not lead to agree-
ent, resort should be had to the other peaceful methods

'provided for in Article 33 of the United Nations Charter and,
io particular, to international arbitration and adjudication."

Summary of Discussions

One delegate suggested to replace the rapporteur's formu-
lation and incorporate Articles XXVI to XXXVIT of the Helsinki
Rules instead. Another delegate remarked that the Helsinki Rules
relating to the settlement of disputes would in that case be more
Voluminous than the substantive propositions and supported the
View that no change be made to the present wording of the pro-
POSition. One delegate supported this view,

2. Another delegate suggested to take Article XXIX of
,the Helsinki Rules as paragraph I of the present proposition and
';18 for paragraph 2 the rapporteur's formulation should be

Ibstituted by the following sentences, viz.

"Disputes between co-basin States shall be settled on the
basis of the foregoing proposition and in accordance with
Article 33 of the Charter of United Nations."
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(i) INTRODUCTOR Y NOTE

The subject "The Law relating to International Sale of
" was originally included in the programme of work of

Committee under Article 3 (c) of its Statutes at the sugges-
of the Government of India. A study concerning the rules

c::onfiictof laws relating to international sales and purchases
prepared by the Secretariat and was placed before the

'ttee at its fourth session held in Tokyo in 1961. The
rter was considered by a sub-Committee at the Tokyo
ion which recommended collection of further material. It
not possible to make further progress on this subject for
e time in view of the Committee's preoccupation with a
ber of references by member governments under Article

(b) of the Committee's Statutes which needed urgent attention.

The United Nations Commission on International Trade
w at its first session held in New York in 1968 selected for
consideration "International Sale of Goods" as a priority

and the subject was accordingly taken up at its second
ion held in Geneva during March 1969. In the course of
ussions in UNCITRAL the representatives of Ghana and
'a suggested that the Asian-African Legal Consultative

ittee should be requested to revive its consideration of the
iect and consequently the subject was taken up as a priority

at the eleventh session of the Committee held in Accra in
nary 1970.

At the Accra Session, the Committee had before it a
tier prepared by the Secretariat dealing with the topics which

re generally discussed at the second session of UNCITRAL in
rcb 1969. These topics included: (i) the Law relating to

tcrnational Sale of Goods in general ; (ii) the two Hague
nventions of 1964 ; (iii) the Hague Convention on the Law
Iicable to International Sale of Goods of 1955 ; (iv) Standard
facts and general conditions of sale; (v) Incoterms and
er Trade Terms; and (vi) Time-Limits and Limitation
CScription) in the field of International Sale of Goods. The
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Committee considered the subject in the plenary and after notin
the views and comments made by the various Delegations a!
well as by the Secretary-General of the Hague Conference on
Private International Law, the Secretary of UNCITRAL
and the representatives of ECA and the Arab League, th~
Committee decided to constitute a Sub-Committee composed of
the representatives of Ceylon, Ghana, India, Japan, Nigeria
Pakistan and the United Arab Republic for giving detailed
consideration to the subject. The Sub-Committee primarily
concentrated its attention on two points, namely (i) how to
increase the familiarity of the member governments with the
work done by UNCITRAL and other organisations ; and (ii)
make recommendations regarding the manner in which the
subject might be discussed in the Committee on a regular basis.
The Sub-Committee also discussed the question of conclusion
and adoption of standard or model contracts, particularly in
relation to commodities of special interest to buyers and sellers
in the Asian-African region.

The subject was taken up for further consideration at the
twelfth session of the Committee held in Colombo in January
1971 in the light of further work done in UNCITRAL and the
replies received from governments and trading organisations in
the Asian-African region to a circular letter issued by the
Committee's Secretariat inviting their views regarding the
desirability of drawing up of model or standard contracts and
the commodities in respect of which adoption of such model or
standard contracts or general conditions of sale might be helpful.
The Committee after some discussion in the plenary decided to
refer the subject for detailed consideration to a Sub-Committee
whose composition was the same as that appointed at the Accra
Session with the addition of Iraq. The meetings of the Sub-
Committee were also attended by the Secretary-General of
UNIDROIT and the Secretary of UNCITRAL. The questions
mainly considered by the Sub-Committee were: (i) adoption
of standard or model contracts in relation to specific commod-
ities of special interest to buyers and sellers of Asian-African
region; (ii) Articles 1 to 17 of the Hague Convention on
Uniform Law on International Sales of 1964 with a view to
determine their utility for the countries of the Asian-African

'on; and (iii) the Law of Prescription (Limitation) in the
~ of International Sale of Goods on the basis of the Question-
~re and Preliminary Draft by the Working Group appointed

bY VNCITRAL.

At the Lagos session, the Standing Sub-Committee took
up for discussion the draft standard form of contract for sale
of goods prepared by the joint rapporteur after taking into
,ccount the various terms and conditions in the model contracts

.dgeneral conditions of sale in use in various regions of the
"orld. The Assistant Secretary of UNCITRAL and the Secre-

_General of UNIDROIT also attended the meetings of the
Sub-Committee. After some discussion, the Sub-Committee

,feW up a report recommending certain amendments to the
,raft standard form of contract and directed the Secretariat to

elicit information from the member countries in relation to the
,question of arbitration clauses used in the contracts relating to
the types of transactions intended to be governed by the pro-
posed standard form of contract in order that the Sub-Com-
'iDittee may make further studies in that regard. During the
fourteenth session of the Committee held in New Delhi in
January 1973, the subject was further considered by the Standing
Sub-Coromittee.

At the fourteenth session, a letter addressed to the Secretary-
General of the Comnittee from the Legal Counsel of the United
Nations informing the Committee of the U. N. General
Assembly resolution 2929 (XXVII) to convene a U. N. Con-
ference on "Prescription (Limitation) in the International Sale of
GOOds"was brought to the notice of the Sub-Committee.
The Jetter also called for comments and proposals from the
Committee on the Draft Convention on Prescription and request-
ed that these sholud reach the U. N. Secretary-General not
~ter than the 30th June 1973. The Sub-Committee, therefore,
In its subsequent meetings examined the provisions of the Draft
Convention on Prescription. While generally approving the
approach of the Draft Convention as a workable compromise,
the SUb-Committee suggested a number of points which needed
to be considered in relation to Articles 1, 2, 3, 7, 10, 11, 12, 15,
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16, 17, 18, 19, 22, 30 and 36 at the U. N. Conference on
Prescription.

The Committee's Secretariat is at present engaged in pre-
paring the final drafts of certain model contracts with the view
that the same may be placed before a special meeting to be
convened with the participation of representatives of trade and
other interested organisations engaged in the field.

COMMENTARY PREPARED BY THE
SECRETARIAT OF THE COMMITTEE
ON THE DRAFT CONVENTION ON
PRESCRIPTION (LIMITATION) IN THE
FIELD OF INTERNATIONAL SALE OF
GOODS

INTRODUCTORY

The United Nations Commission of International Trade
w (UNCITRAL), at its second session established a Working
roup on Time-limits and Limitations (Prescription) and
uested it to study the subject of Time-limits and Limitations

cription) in the field of the International Sale of Goods.
its third session, the Commission, having considered a report
the Working Group (AIC N. 9130), requested it to prepare
reJiminary draft convention setting forth uniform rules and
ubmit this draft to the Commission at its fourth session.

In conformity with the foregoing decision, the Working
up submitted to the Commission at its fourth session a
rt (A/C N. 9150 and Corr. I) setting forth the text of a
.. ary draft Uniform Law on Prescription (Limitation) in
International Sale of Goods, a commentary on the draft
. orm Law, and the text of a questionnaire addressed to
rnments and international organizations designed to obtain

rmation and views regarding the length of the limitation or
ription period and other related matters. At that session,

Commission, after having considered various issues arising
of the preliminary draft, invited members of the Commission
bmit to the Secretary-General any proposals or observa-
they might wish to make with respect to the preliminary
and requested the Secretary-General to analyse the replies

Vedto the questionnaire and to submit the analysis to the
bers of the Working Group. The Commission further

the Working Group to prepare a final draft of the
Law on Prescription (Limitation) for submission to the

115
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Commission at its fifth session; in this work, account would be
taken of the views expressed during the discussion of the subject
at the fourth session, of the analysis by the Secretariat of replies
to the questionnaire mentioned above, and of any proposals Or

observations communicated to the Working Group. Pursuant
to this decision, the Working Group held its third session from
30 August to 10 September 1971 and prepared a revised draft
Convention on Prescription (Limitation) in the International
Sale of Goods.

At the fifth session, the Commission had before it the
report of the Working Group on its third session (AjC N. 9/70),
to which the text of the draft convention was annexed, and a
commentary on the draft Convention which was issued as an
addendum (AjC N. 9j70/Add. I). The Commission also had
before it a compilation of the studies and proposals considered
by the Working Group (AjC N. 9j70jAdd. 2), a note by the
Secretariat regarding consideration of the report of the Working
Group, and a note by the Secretariat concerning alternative
methods for the final adoption of the draft Convention.

The Commission discussed, article by article, the draft
Convention submitted by the Working Group and in the eourse
of this discussion, various amendments and proposals were
suggested by the members. The Commission adopted some
articles without change and requested the Working Group to
reconsider other articles in the light of the proposals and amend-
ments that were made. For this purpose, the Working Group
held several meetings in the course of the session and submitted
a revised text of the draft Convention.

The Commission considered this revised text and approved
most articles as revised. The Commission also set up a nUInb~r
of drafting parties to consider further the language of certalll
articles and adopted these articles as recommended by the draft-
ing parties. The Commission, however, was not able to reacb d
consensus on certain provisions and, to indicate this fact, pla~
these provisions within square brackets for final consideratlon
by an international conference of plenipotentiaries.
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The Commission considered alternative methods for the
;final adoption of the draft Convention on Prescription (Limita-
tion) in the International Sale of Goods in the light of the note
submitted by the United Nations Secretariat on this subject. A
statement was made by the representative of the Secretary-
General on the financial implications ofalternative procedures of
adoption. All representatives who took the floor expressed the
opinion that, in view of the highly technical and specialized
aature of this draft convention, the Commission should recom-
lDend to the General Assembly that an international conference
of plenipotentiaries be convened to conclude, on the basis of the
draft articles approved by the Commission, a Convention on
Prescription (Limitation) in the International Sale of Goods.

The Commission at its 12Sth meeting on 5th May 1972,
:"'opted unanimously the following decisions:

United Nations Commission on International Trade Law

1. Approves the text of the draft Convention on Prescrip-
tion (Limitation) in the International Sale of Goods,
as set out below in paragraph 21 of the report of the
Commission, noting that no consensus was reached
with respect to those provisions appearing within
square brackets ;

1. Requests the Secretary-General

(a) To prepare, together with rapporteur of the
Commission, a commentary on the provisions of
the draft Convention which would include both
an explanation of the provisions approved by the
Commission and references to reservations by
members of the Commission to such provisions;

(b) To circulate the draft Convention, together with
the commentary thereon, to governments and to
interested international organizations for com-
ments and proposals;
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(c) To prepare an analytical compilation of those
comments and proposals and to submit this
compilation to governments and to interested
organisations;

3. Recommends that the General Assembly should con-
vene an international conference of plenipotentiaries
to conclude. on the basis of the draft Convention
adopted by the Commission, a Convention on Prescrip-
tion (Limitation) in the International Sale of Goods.
(Vide report of the work of the fifth session of
UNCITRAL).

In order to enable member governments and other Asian
African governments to evaluate the draft Convention and to
form their views on it, the Secretariat has prepared a comment-
ary which deals with it article by article. This commentary
reproduces first the text of the draft Convention which was first
debated at the first session of UNCITRAL, and below it the
final text that was adopted after the debates. The commentary
seeks to explain and analyse the final text, and in certain cases to
indicate areas in which different views might be held.

The ideas which motivated the formulation of this draft
Convention may be briefly indicated. The contract of interna-
tional sale of goods is a most important element in international
trade and commerce. The legal system which would govern such
a contract, and the rules of limitation applicable to the contract,
are discovered by applying the rules of the conflict of laws
of the forum where an action on the contract is brought. It is
clear that this situation presents a great deal of uncertainty.
In the first place, which system of conflict of laws is applied
will depend on the forum in which the action is brought. The
different systems of conflict of laws differ in their rules regarding
the selection of the legal regime to govern limitation. Further,
even after a particular municipal legal system has been indicated
as governing limitation, the rules of that legal system may not be
clear, or may be unfair. Considerable difficulties are, therefore,
created for business-men and their legal advisers. The purpose
of this draft Convention is to have a law of limitation which

'.11be both clear and fair to both parties. It has also been the
aiIIl to secure as great a uniformity as possible on the ambit of its

ration. Although the Convention deals with only a subsidiary
:;Ct of the sales transaction (i.e. limitation), the achievement..,r uniformity and certainty even in this field is eminently desir-

,Ie.
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PART 1. UNIFORM LAW

Spbere of Application of tbe Law

Article 1 (A/eN. 9/70, Annex I)

(1) This Uniform Law shall apply to the limitation of
legal proceedings and to the prescription of the rights
of the buyer and seller relating to a contract of
international sale of goods [or to a guarantee inci-
dental to such a contract]

(2) This Law shall not affect a rule of the applicable law
providing a particular time-limit within which one
party is required, as a condition for the acquisition or
exercise of this claim, to give notice to the other party
or perform any act other than the institution of legal
proceedings.

(3) In this Law ;

(a) "buyer" and "seller" means persons who buy or
sell goods, and the successors to and assigns of
their rights or duties under the contract of sale;

(b) "party" and "parties" means the buyer and
seller [and persons who guarantee their per-
formance] ;

(c) L"guarantee" means a personal guarantee given
to secure the performance by the buyer or seller
of an obligation arising from the contract of
sale] ;

(d) "creditor" means a party seeking to exercise a
claim, whether or not such a claim is for a sum
of money;
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(e) "debtor" means a party against whom the creditor
seeks to exercise such a claim ;

(f) "legal proceedings" includes judicial, administra,
tive and arbitral proceedings;

(g) "person" includes any corporation, company or
other legal entity, whether private or public ;

(h) "writing" includes telegram and telex.

PART 1 : SUBSTANTIVE PROVISIONS

1.

Spbere of application

Article 1 (Final draft)

This Convention shall apply to the limitation of legal
proceedings and to the prescription of the rights of
the buyer and seller against each other relating to a
contract of international sale of goods.

This Convention shall not affect a rule of the applicable
law providing a particular time-limit within which one
party is required, as a condition for the acquisition
or exercise of his claim, to give notice to the other
party or perform any act other than the institution of

legal proceedings.

In this Convention:

(a) "Buyer" and "seller" or "party" means persons
who buy or sell, or agree to buy or sell goods,
and the successors to and assigns of their rights or
duties under the contract of sale;

(b) "Creditor" means a party who asserts a claiIJ}.
whether or not such a claim is for a sum of

money;
(c) "Debtor" means a party against whom the creditor

asserts a claim;
(d) "Breach of contract" means the failure of a

party to perform the contract or any perform
allce

not in conformity with the contract ;

2.

3.

This article. together with Articles 2 to 6, define the
sphere of application of the Convention. This question will be
dealt with as a whole after each of these articles has been
commented on.

In the course of the debates at the fifth session of
NCITRAL. it was unanimously decided to exclude the applica-

tion of the Convention to guarantees, as a guarantee constituted
independent contract different in its nature from a sale.

is decision, it is submitted, is to be welcomed.
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(e) "Legal proceedings" includes judicial, administra-
tive and arbitral proceedings;

(f) "Person" includes corporation, company, associa-
tion or entity, whether private or public;

(g) "Writing" includes telegram and telex.

Commentary

The retention of the two phrases" ... limitation of legal
oceedings and to the prescription of the rights of the buyer
!d seller " (which might at first sight appear unnecessary)

due to the fact that certain legal systems used the concept
I( limitation of actions (without affecting the rights which were
,e subject-matter of the actions) and others the prescription

.and extinction) of the rights themselves. The Convention was
itended to apply to both cases.

The insertion of the phrase "against each other" has been
de to clarify beyond doubt the point that the Convention is
,y intended to apply to parties in privity of contract. It is
~ to apply to possible rights of third parties, other than the
,lfd parties coming within the definition in 1.3 (a) (A/CN.
SR.. 94, p.5).

The intention of the draft appears to be to exclude claims
tort or delict as between buyer and seller relating to the
Itract (A/CN. 9/50, p. 7 and A/eN. 9170, p. 10) and if this

~ ~he question as to whether the words 'relating to a contract
.• e should not be amended to make this clearer is worthy of

deration.
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The purpose of l.2 is to preserve time-limits which may
have to be observed by the parties under the applicable law.
Such time-limits are often specified in contract documents. Thus
a buyer dissatisfied with the quality of goods may be required to
notify the seller of his dissatisfaction "promptly" or "within a
week". The effect of non-observance of these time-limits will
be determined by the applicable law.

There has been some modification of the technical defini-
tions contained in 1.3 of the earlier draft, including the insertion
of a definition of breach of contract. Questions which may
require consideration in this connection are the following:-

(a) Whether the meaning of 'administrative proceedings'
in 1.3 (e) should not be clarified;

(b) The definition of 'person' is intended to include any
group, whether or not it has legal personality. The
application of this idea to common law systems may
create some difficulty. Thus a common law partner-
ship would presumably be a person within the mean-
ing of this definition (A/CN.9/SR. 115).

As the article now stands, the Convention applies to all
legal proceedings and all rights of the buyer and seller against
each other. A difference of view arose in the course of the
debates as to whether actions which seek to annul or set aside
the contract on the ground that it is void or non-existent should
be excluded from the scope of the law. The argument in
favour of exclusion appeared to be that such actions, founded 00

the basis that the contract is invalid, can be classified as distinct
from actions which are founded on the basis that the contract
is valid, but has been broken. The arguments against exclusion
are -

(a) That there will be uncertainty as to when an action is
one for nullity, and when it is not.

(b) In principle it is desirable that all actions relating to
a contract be subject to the same period of limitation.
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(c) A businessman will not expect two periods of limita-
tion to govern the contract, depending on whether the
contract is a nullity or not.

A compromise has been reached by providing that an
exclusion of actions for nullity can be achieved by reservation
(Article 34).

Article 2 (A/C N. 9/70. Annex I)

(I) Unless otherwise provided herein, this Law shall
apply without regard to the rules of private interna-
tional law.

(2) [Notwithstanding the provision in paragraph I of
this article, this Law shall not apply when the parties
have expressly chosen the Jaw of a non-contracting
State as the applicable law.]

Article 3 (A/C N. 9/70. Annex I)

(1) For the purpose of this Law a contract of sale of
goods shall be considered international if, at the time
of the conclusion of the contract, the seller and buyer
have their places of business in different States.

(2) Where a party to the contract of sale has places of
business in more than one State, his place of business
for the purposes of paragraph I of the article shall be
his principal place of business, unless another place of
business has a closer relationship to the contract and
its performance, having regard to the circumstances
known to or contemplated by the parties at the time
of the conclusion of the contract.

(3) Where a party does not have a place of business,
reference shall be made to his habitual residence.

(4) Neither the nationality of the parties nor the civil or
commercial character of the parties or of the contract
shall be taken into consideration.
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Article 2 (Final draft)

[(I) For the purposes of this Convention, a contract of
sale of goods shall be considered international if, at the
time of the conclusion of the contract, the seller and
buyer have their places of business in different
States.]

(2) Where a party to the contract of sale has places of
business in more than one State, his place of business
for the purposes of paragraph (I) of this article and
of article 3 shall be his principal place of business,
unless another place of business has a closer relation-
ship to the contract and its performance, having
regard to the circumstances known to or contemplated
by the parties at the time of the conclusion of the
contract.

(3) Where a party does not have a place of business,
reference shall be made to his habitual residence.

(4) Neither the nationality of the parties nor the civil or
commercial character of the parties or of the contract
shall be taken into consideration.

Article 3 (Final draft)

(1) This Convention shall apply only when at the time
of the conclusion of the contract, the seller and buyer
have their places of business in different contracting
States.

(2) Unless otherwise provided herein, this Convention
shall apply irrespective of the law which would other-
wise be applicable by virtue of the rules of private
international law.

(3) This Convention shall not apply when the parties
have validly chosen the law of a non-contracting
State.
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Commentary

These two articles also raise the important question of the
sphere of application of the Convention, which will be discussed
separately.

One major controversy is whether the definition of the
class of case to which the Convention applies (2.1) should
only be finalized after the corresponding class has been finalized
for the purposes of the revised Uniform Law on International
Sale of Goods. There was unanimity in the view that identical
applications of the two Conventions would be very desirable.

The difference of view arose from the fact that it was
generally felt that finalization of the revised Uniform Law on
International Sales (revised ULIS) would not take place for
many years to come. To wait for that final definition, it was
argued, would be to delay this Convention also for many years.
As against this, it was argued that the delay was not too high a
price to pay for the advantages of an identical application of
both laws. The latest draft of Article I of revised ULIS is as
follows :-

Article 1

I. The present Law shall apply to contracts of sale of
goods entered into by parties whose places of business
are in different States :

(a) when the States are both contracting States; or

(b) when the rules of private international law lead
to the application of the law of a contracting
State.

2. [The fact that the parties have their places of business
in different States shall be disregarded whenever this
fact does not appear either from the contract or from
any dealings between, or from information disclosed
by the parties at any time before or at the conclusion
of the contract.]
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3. The present law shall also apply where it has been
chosen as the law of the contract by the parties.
(A/C N. 9/62/Add. 2)

It will be seen that whereas an international contract of
sale will be governed by both texts in certain cases, this will not
be so in other cases. The condition that the place of business
of each of the parties must be in a contracting State is a neces-
sary condition for the application of this draft Convention, but
is only a sufficient condition for the application of revised ULIS.
Revised ULIS can also apply through the rules of private
international law, e.g.

(i) 'A' having his place of business in State 'X', contracts
with 'B' having his place of business in State 'Y'. Both States
'X' and 'Y' are contracting parties to both Conventions. Both
Conventions will apply to the contract, provided an action is
brought in the forum of a contracting State;

(ii) Suppose that in the above case State 'Y' is not a
contracting party. Then the Convention on Prescription will
not apply. But if the rules of private international law of the
forum specify the application of the law of State 'X', the Con-
vention on Uniform Law of Sales will apply;

(iii) 'A' and 'B', neither having places of business in States
parties to either Conventions, choose revised ULIS and this
Convention to govern their contract. Revised ULIS will apply,
but not this Convention.

The classes of exempted sales (Article 4 of this draft and
Article 2 of revised ULIS) are identical, but this draft has a set
of exempted claims which has no correspondence in revised
ULIS.

The decision as to whether to defer finalization of the
draft Convention on Prescription depends on balancing th;
advantage of having a Convention on Prescription finalized an
in force early, but with the disadvantage that its scope may not
completely harmonize with the scheme of revised ULIS, as
against the advantage of waiting until both texts achieve
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harmony but with the disadvantage that the Convention on
Prescription on which there is major agreement will be delayed.
Another suggestion has been that the Convention on Prescription
should contain a revision clause under which its scope would be
automatically harmonized with the scope of revised ULIS when
the latter came into force. It is presumably because of this
division of opinion that 2.2 has been placed within square
brackets to indicate a lack of consensus in regard to it.

The clause in 2.2 "unless the contract" is intended
to prevent the application of the law to a case which is really
municipal in character, i. e. the case where the principal places
of business of the parties are in different States, but the contract
in question has a closer connection with the place of business of
a party which is situated in the same State as the place of
business of a party of the other party. For example, 'N and
"B' conclude a contract for the supply of manufactured articles
to be supplied by 'A' to 'B'. The principal place of business
of 'A' is in State 'X', and of'B' in State ·Y'. But all thenego-
tiations are conducted from a branch office which 'A' has in
State 'Y'. The goods also are to be delivered from this branch
office. The Convention would not apply as there are no
elements here of an international sale.

2.2 may also deal with the case of a contract entered into
under the common law system by an agent on behalf of an
~disclosed principal. A, the agent, and B, the other contract-
IIlg party, may both have their place of business in State X, but
C, tbe undisclosed principal may have his place of business in
::te Y. Although the contract may ultimately be held to be
tllaween C and B. yet by reason of this article it could be argued
of t the draft Convention did not apply, as the place of business
pr.th~ agent must be taken to be the place of business of the
Italllclpal. Such a result is eminently desirable, as C would not

~e Contemplated the application of this Convention.

r:;aving regard to the importance of the clause (for it may
Ine whether the Convention or municipal law applies) it

rs to leave room for some uncertainty.
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(a) Two or more places of business of a party may have
a relationship to a contract and its performance, and deciding
which has the closer relationship may be a difficult matter.

(b) It is not beyond doubt whether individual knowledge
or contemplation or only joint knowledge or contemplation is in
issue. Individual knowledge may be private knowledge and while
to one party a particular place of business of the other party
seems to have the closer connection, the full circumstances
which are only known to the other may clearly show another
place of business as having the closer connection. If joint
knowledge or contemplation is in issue this could be made
clearer. Joint knowledge seems to be intended (AIC N.
91701Add. I, p. 21), and the formulation in Article 1.2 of
revised ULIS seems to be preferable.

(c) The phrase 'principal place of business' may require
clarification. It can sometimes be understood in a technical
sense .ce. g. the place where a limited liability company has its
registered office) or in a non-technical sense (where the trading
of a company is actually carried on). It would appear that the
latter is what is intended (A/C N. 9152 p. 11).

(d) In deciding the 'closer relationship to the contract and
its performance' it is intended to take into account all the inci-
dents of the contract and its performance. The evaluation of
this may often be a matter of opinion. Since parties would like
to know at the time of the conclusion of the contract whether
or not the Convention is to apply, it may be considered whether
a more easily identifiable object of relationship could be substi-
tuted.

Article 5 (A/CN.9j70. Annex. I)

This Law shall not apply to sales:

(a) of goods of a kind and in a quantity ordinarily bought
by an individual for personal, family, household. or
similar use, unless the seller at the time of conc1u

slOtl

of contract knows that the goods are bought for 11

different use;

,
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(b) by auction;

(c) on execution or otherwise by authority of law;

(d) of stocks, shares, investment securities, negotiable
instruments or money;

(e) of ships, vessels or aircraft;

(f) of electricity.

Article 4 (Final draft)

This Convention shall not apply to sales:

(a) of goods of a kind and in a quantity ordinarily bought
by an individual for personal, family or household use,
unless the fact that the goods are bought for a differ-
ent use appears from the contract or from any deal-
ings between, or from information disclosed by the
parties at any time before or at the conclusion of the
contract;

(b) by auction;

(c) on execution or otherwise by authority of law;

(d) of stocks, shares, investment securities, negotiable
instruments or money;

(e) of ships, vessels or aircraft;

(f) of electricity.

Commentary

These types of excluded sales have been brought into con-
~f1nity with the corresponding excluded sales in revised ULIS.
d bese various types of sales are excluded from the sphere of the
raft Convention for various reasons, which can be shortly stated

as fOllows:

4(a) These are what are sometimes called 'consumer sales'.
Many national laws have special provisions protecting
the consumer, and placing such sales in a special cate-
gory. For this reason these sales were excluded.
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They are also excluded for the purpose of maintaining
uniformity with revised ULIS.

4(b) These are excluded mainly in the interests of unifor-
mity with revised ULIS. It is excluded in revised
ULIS because at the time of commencement of the
auction the seller would not know which person would
eventually become the buyer, and so whether ULIS
would apply or not.

4(c) These sales are usually governed by special rules of
the State, and form a separate category.

4(d) The articles in question are of a special character, and
are often subject to special rules in municipal legisla-
tion.

4(e) The articles in question are of a special character.
The corresponding Article 2(2) (b) of revised ULIS is
as follows:

"Of any ship, vessel or aircraft [which is registered or is
required to be registered]" (A/CN. 9/62/ Add. 2).

There are divided opinions on whether the words in brack-
ets should or should not be retained in revised ULiS. The argu-
ments in favour of deleting these words are that an element which
might be cause of uncertainty is eliminated (e.g. what is 'regis-
tration'? When is it required ?). The argument in fdvour of
retaining these words is apparently that it is considered desirable
that sales of small boats should fall within the ambit of revised
ULIS, and small boats generally do not require registration.
But it would appear that in some countries even small boats re-
quire registration. If this is the object, some other criterion such
as tonnage may be adopted to distinguish small boats.

4(f) The substance in question is of a special character.

Article 6 (A/eN. 9/70. Annex I)

This Law shall not apply to claims based upon:

(a) liability for the death of, or injury to the person of,
the buyer [or other person];
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(b) liability for nuclear damage caused by the goods sold;
(c) a lien, mortgage or other security interest in property;
(d) a judgement or award made in legal proceedings;
(e) a document on which direct enforcement or execution

can be obtained in accordance with the law of the
jnrisdiction where such enforcement or execution is
sought;

(f) a bill of exchange, cheque, or promissory note;

(g) a documentary letter of credit.

Article 5 {Final draft)

This Convention shall not apply to claims based upon :

(a) Death of, or personal injury to, any person;

(b) Nuclear damage caused by the goods sold:
(c) A lien, mortgage or other security interest in pro-

perty;
(d) A judgement or award made in legal proceedings;
(e) A document on which direct enforcement or execution

can be obtained in accordance with the law of the
place where such enforcement or execution is sought:

(f) A bill of exchange, cheque or promissory note.

Commentary

The purpose of this article is to exempt claims which are
~f such a special character that the period of limitation specified
IU the draft Convention is not appropriate. The following is a
short account of this special character.

. 1. 5(a) The loss caused in this case is not primarily pecu-
~ry loss, which is the usual type of loss in an international sales
ransaction.

Pc' 2. S(b) Such damage may only manifest itself after a longCor"::. F,urther, special periods in regard to such actions are
~ ~ned 10 the Vienna Convention on Civil Liability for Nuc-

arnage of21.5.1963.
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3. 5(c) The rights included here may be rights in rem,
whereas a sales transaction normally creates rights in personam.

4. 5(d) It is felt when a judgement is sought to be en-
forced it may not be clear whether the judgement in question
adjudicated upon a transaction falling within the scope of the
draft Convention. Further, the ex post facto investigation of
whether an action which was the basis of a judgement was bar-
red by limitation is a different matter, particularly when the in-
vestigation may have to be carried out by a forum different from
the one which delivered the judgement. In certain legal systems
the rights and obligations of parties to an action which conclude
in a judgement are merged in the judgement, which thereafter is
the sole source of rights and obligations. It may thereafter be
difficult to classify an action on such a judgement as one relating
to a contract of international sale. The enforcement would also
involve local procedural rules of the forum, and it would be
difficult to subject a judgement to a uniform rule limited to con-
tracts of international sale of goods.

5. 5(e) Such documents, as are evident, stand in a spe-
cial category.

6. 5(f) (i) Such instruments are often governed by inter-
national conventions.
(ii) Such instruments pass into the hands of third
parties, who may be ignorant of the sales transac-
tion, and would have no means of knowing that
the period of limitation prescribed by the draft
Convention was applicable.
(iii) The obligations under these instruments are
often independent of the sales transaction.

Article 4 (A/CN. 9/70 Annex I)

1. This Law shall not apply to contracts in which the
preponderant part of the obligations of the seller
consists in the supply of labour or other services.

2. Contracts for the supply of goods to be manufactured
or produced shall be considered to be sales within the
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meaning of this Law, unless the party who orders the
goods undertakes to supply an essential and substan-
tial part of the materials necessary for such manu-
facture or production.

* * *
Article 6 (Final draft)

1. This Convention shall not apply to contracts in which
the preponderant part of the obligations of the seller
consists in the supply of labour or other services.

2. Contracts for the supply of goods to be manufactured
or produced shall be considered to be sales within the
meaning of this Convention, unless the party who
orders the goods undertakes to supply a substantial
part of the materials necessary for such manufacture
or production.

* * *

Commentary

Article 3 of the Revised ULIS is as follows ;-

"I. [The present law shall not apply to contracts
where the obligations of the parties are substanti-
ally other than the delivery of and payment for
goods.]

2. Contracts for the supply of goods to be manu-
factured or produced shall be considered to be
sales within the meaning of the present law,
unless the party who orders the goods undertakes
to supply an essential and substantial part of
the materials necessary for such manufacture or
production." (A/CN.9/62/Add. 2).

There was a uniform eonsensus at the debates at the fifth
~ion that these corresponding articles in the two Conventions
• ould be identical. The deletion in the final draft of the word
~tial' found in the second half of 4.2 of the first draft

8htly narrows the cases to which the first sentence of 6.2
PPlies.
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This article deals with what are called 'mixed' contracts
in that the sole elements are not the buying and selling of goods.
In the case dealt with in 6.1, the additional element present is
the supply of labour or other services (e.g. insurance of the
goods in a C.LF. contract) by the seller. The contract cases to
be one of sale to which the Convention applies when these other
elements become 'preponderant'. The article is meant to apply
to a single contract containing the other elements. It will not
of course apply where the other elements are the subject-matter
of a contemporaneous but independent contract.

In the case dealt with in 6.2, the additional element pre-
sent is that the 'buyer' undertakes to supply a substantial part
of the materia Is necessary for the manufacture of the goods.
Since the most important activity of the "seller' in such a case
is turning the materials into the manufactured product, the COD-
tract is more akin to the supply of skill or labour, and is thus
excluded from the scope of the draft Convention.

* * *
Article 7 (A/CN. 9/70. Annex I)

In interpreting and applying the provisions of this
Law, regard shall be had to its international character
and to the need to promote uniformity in its interpreta-
tion and application.

* * *
Article 7 (Final draft)

In interpreting and applying the provisions of this
convention, regard shall be had to its international character
and to the need to promote uniformity in its interpreta-
tions and application.

** *
Commentary

This is a directive to tribunals which have to interpret and
apply the Convention. It is intended to prevent tribunals froIll
adopting an insular outlook, and to encourage them to seek
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ssistanCefrom the decisions of foreign tribunals on correspond-
~ g provisions. It is also intended to indicate that tribunals
~ould consider travaux preparatoires where under normal
~ircumstances they would consider themselves precluded from
doing so.

The intention of the framers of the Convention has been
to provide a code of law which will deal with all aspects of
limitation. History has shown, however, that owing to various
reasons, cases arise for which the most elaborately drafted code
contains no provision. Two approaches are possible in such a
situation. The first is to apply municipal law. The second is
to apply this Convention by a process of judicial legislation, ex-
tending it "by analogy" or on the basis of "inherent principles".
Both approaches have the disadvantage that different forums
may reach divergent results. The second approach, however,
seems to be preferable in principle as judicial decisions will not
proceed beyond the framework of the Convention. If this be
10, the question which merits consideration is whether Article 7
in its present form gives the tribunal a sufficiently clear indica-
tion of this desired approach. The phrase "In interpreting and
applying the provisions of this Convention ... " may be construed
as applying to a case which already falls within the Convention,
and not one for which no provision is made. This is, therefore,
a question which deserves consideration.

e Scope of Application of the Convention
In its latest form, the draft Convention will only apply if

the following conditions are satisfied :-

1. The question at issue must be the limitation of legal
proceedings and the prescription of rights (Article 1.1).

2. There must be a concluded contract of international
sale of goods (Article 1.1).

3. Such limitation or prescription must be of the rights
of the buyer and seller against each other relating to
the said contract (Article 1.1).

4. At the time of the conclusion of the contract, the
buyer and seller must have their places of business
in different contracting States (Article 3.1).
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5. The parties must not have validly chosen the law of a
non-contracting State to govern the contract
(Article 3.3).

6. The sale must not be an excluded sale (Articles 4
and 6).

7. The claim must not be based upon an excluded sub-
ject matter (Article 5).

8. The forum must belong to a contracting State.

Some of these conditions can be further sub-divided
but the above classification is convenient. No account has bee~
taken of the possibility of reservations under Articles 33 to 38.

Judging by the debates at the fifth session, it would appear
that the limitations contained in conditions 1, 2, 3, 6, 7 and 8
are in principle acceptable to most governments.

This comment will therefore relate to :

(a) The principles at stake in conditions 4 and 5.

(b) The language in which some of the conditions are
expressed.

(A) Article 3.1 states that the Convention shall only
apply when at the time of the conclusion of the contract, the
seller and buyer have their places of business in different
contracting states. This constitutes an extensive limitation on
its applicability. Nor are parties given the choice to expressly
make the law applicable where by reason of this article it would
not apply. The insertion of this condition, which was not
present in the first draft, appears to be for the following
reasons :-

i) It secures greater uniformity between the sphere of
application of this Convention and of revised ULIS. The latest
draft of Article 1.1 of revised ULIS reads as follows:

"1.1 the present law shall apply to contracts of sale of
goods entered into by parties whose places of business
are in different States :"

(a) When the States are both Contracting States;
or
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(b) when the rules of private international law lead to the
application of the law of a Contracting State.

ii) When the parties both have their places of business
in contracting States, it is almost certain that they will then
decide, within the limits permitted to them whether or not to
exclude the application of the law. The likelihood of the Conven-
tion becoming applicable contrary to the expectations of the
parties is minimized.

The deletion of this provision, on the other hand, will
lead to a wider application of the Convention. Being a model
Convention reached after international consultation, this is
regarded as a desirable result, and is the object sought to be
achieved by Article 3.2.

If giving parties freedom to choose not to apply the
Convention is desirable, because it gives effect to the autonomy
of the will of the parties, it may act as a balance, while preserv-
jbg this provision, also to give parties the freedom to expressly
~e the Convention applicable, even if they do not each haVe

eir places of business in contracting States. This freedom of
choice is given by Article 1.3 of revised ULIS. Such a provision

ould enable a party in a weak bargaining position to suggest to
e other party in a strong bargaining position, that the Conven-

should be made applicable as a fair and equitable law, even
ough One or both of the parties do not have places of business
contracting States. Such a suggestion cannot be made under

e present draft.

Article 3.3 permits the parties to exclude the operation of
e Convention by choosing the law of a non-contracting Stat~.
. • coupled with 3.1 referred to above, permits parties, each
Whom has his place of business in a contracting State, never-

re1es.s~o exclude the operation of the law. There was a division
opinion on the desirability of this provision during the debates.
e. argument in favour of maintaining the provision is that the
~ce it gives to the parties is valuable and desirable. This
:ce is also preserved in revised ULIS. (Article 5 of revised
S). This is often expressed by saying that the autonomy of
parties should be safeguarded. The argument for deleting
ClaUse is that, while the parties have' a legitimate interest
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in being allowed to choose the law which governs the incidence
of per.for~ance (the choice permitted. by revised ULIS being
thus Justifiable), they have no such interest with regard to the
law governing limitation, and the widest application of a model
Convention is desirable.

One consideration that applies to countries of Asian-
African region is. that where they are (as they sometimes
are) in a weaker bargaining position, freedom of choice generally
leads to dictation of the choice by the party with the stronger
bargaining' power. This can be used to impose on the weaker
party a complex municipal law of limitation of which he is
totally unfamiliar.

The majority of governments which expressed their views
at the debate were in favour of deleting this provision.

It is suggested that, apart from the question of the
principle at issue, that draft may require clarification in the
following respect. Where the parties have validly chosen the
prescription or limitation laws of a non-contracting State, the
Convention clearly cannot apply. If, however, they make no
express mention of limitation but merely choose the law of a
non-contracting State to govern the contract, is the Convention
excluded? Apparently it is intended that the Convention is not
to apply only where the parties have selected the law of a non-
contracting State, not merely in general terms, but specifically
including its law of limitation. (A/CN.9{70. Add. 1, p. 16).
This may be made clear by inserting the words 'of limitation or
prescription' after the word 'law' and before the word 'of' in
Article 3.3.

(B) There is no definition of a contract of sale of goods
though from Article 1.3 (a) an agreement for sale comes within
the definition. Article 6 expressly deals with two cases which
may otherwise be in dispute. The remaining case which requires
consideration is exchange, or barter, where the consideration
does not consist of money, which is not unknown in international
trade. Article 1.3 (b) ("Creditor means a party who asserts .;
claim, "whether or not such a claim is for a sum of mone~
would include a party to a barter agreement within the meatU

ng

139

of ·creditor'. But it may be desirable to put the matter beyond
dispute.

'£be Draft Convention and the Conflict of Laws

It has been noted that Article 3.2 of the final draft
provides that ;-

"Unless otherwise provided herein, this Convention shall
apply irrespective of the law which would otherwise be appli-
cable by virtue of the rules of private international law".

The result is that when the forum of a contracting State
deals with a contract falling within the ambit of the Convention,
this Convention is applied in the sphere oflimitation irrespective
of any legal system indicated by its system of conflict of laws.
However, the conflict of laws remains relevant in certain matters.
Many Articles refer to "the applicable law" (vide Articles 11,
13, 16, 21) and the applicable law will have to be determined by
applying the rules of the conflict of laws. Further, the conflict
of laws will determine which legal system governs the substance
of the obligations inter se between buyer and seller. In the
Anglo-American system, for instance, this will be "the proper
Jaw of the contract." If, however, the 'proper law of the
contract contains a rule which extinguishes the right of action
after the passage of a certain period of time, and the rules of
the conflict of law classifies this as a "substantive" and not a
"?rocedural" rule, the right of the creditor would be exting-
1Ushed, and there would be nothing left for him to enforce. In
~Ch a case this Convention cannot operate. (Rabel, The Conflict
~ Laws. a Comparative Study, 2 Ed, p. 516; Dicey and Morris
°njlict of Laws, 8th Ed, p. 1095). '



THE LIMITATION PERIOD
Article (A/CN. 9{70, Annex I)

The limitation period shall be four years.

* * *

THE DURATION AND COMMENCEMENT OF
THE LIMIT ATION PERIOD

Article 8 (Final draft)

Subject to the provisions of Article 10, the limitation
period shall be four years.

* * *
Commentary

There now appears to be a consensus on this period.

COMMENCEMENT OF THE LIMITATION PERIOD

Article 9 (1), 9 (2) (A/CN. 9{70, Annex I)

(\) Subject to the provisions of paragraphs 3 to 6 of this
article and to the provisions of Article 2, the limita-
tion period in respect of a breach of the contract of
sale shall commence on the date on which such breach
of contract occurred;

(2) Where one party is required as a condition for the
acquisition of exercise of a claim to give notice to ~he
other party, the commencement of the limitatiOn
period shall not be postponed by reason of such
requirement of notice;

1.
Article 9 (1), 9 (2), 9 (3) (Final draft)

Subject to the provisions of Articles 10 and 11, ~h:
limitation period shall commence on the date on whic
the claim becomes due.

. mittedIn respect of a claim based on fraud. com tbe
before or at the time of the conclusion of b
contract, the claim shall, for the purpose of paragrap

2.
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(I) of this article, be deemed to become due on the
date on which the fraud was or reasonably could have
been discovered.

3. In respect of a claim ansmg from a breach of the
contract the claim shall, for the purpose of paragraph
(I) of this article be deemed to become due on the
date on which such breach occurs. Where one party
is required, as a condition for the acquisition or
exercise of such a claim, to give. notice to the other
party, the commencement of the limitation period
shall not be postponed by reason of such requirement
of notice.

Commentary

The description of the event which was to give rise to the
commencement of the period of limitation had earlier been the
mbject of much controversy. The first draft provided that the
two events were to be "breach of contract", or (where no
allegation of breach was made) "the date when the claim could
first be exercised". In the present draft, the event is "the date
on which the claim becomes due", breach of contract being
:merely one of the events which could make a claim become
due (9.3). The concept of breach of contract was criticised as
being foreign to some legal systems, and this has resulted in a
iefinition of it being inserted (I.3d). The date on which a

aim becomes due will depend on the particular claim asserted,
the light of the contract, supervening events, and the

pplicable law. This general solution, however, leaves out of
CCountcertain special cases, for which Articles 10 and \1
rovide.

Article 9.2 deals with a case where there has been fraud
itted before or at the time of the conclusion of the

tract, which has not been discovered at the time of conclu-
n. The nature of the subsequent claim based on fraud,
ever, needs clarification. Tortious or delictual claims based

fraud are in any event outside the scope of the Convention.
For this article to apply, two conditions must be
ed:-
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(a) The claim must be based on fraud, and
(b) The claim must relate to a contract of international

sale of goods.

It is probably intended to apply to an action for annul-
ment based on fraud. (A/C N.9/SR. II 5). But in some legal
systems, a claim based on fraud and a claim based on breach of
contract, are juristically distinct.

If a claim based on fraud and relating to an international
contract of sale can fall within the ambit of the Convention,
the line at which tortious or delictual claims are excluded
becomes unclear. For example, A fraudulently conceals defects
in goods before the conclusion of the contract, and sells them
to B. The fraud and the defects are discovered after the
conclusion of the contract, and B sues A in delict on the basis
of the fraud. This would prima facie come within 9.2, and the
action would appear to relate to the contract. But such
actions are intended to fall outside the ambit of the Convention.

A phrase could also be added to deal with the case where
the date when the fraud was discovered differs from the date
on which it reasonably could have been discovered (e. g.
"whichever was earlier").

The last sentence of 9.3 should be read with Article 1.2.
While by reason of 1.2 the Convention does not affect require-
ments as to the time-limits within which notice has to be given
(which, therefore, parties have to observe to safeguard their
rights) the requirements as to such notices does not affect the
running of time in terms of the Convention.

Article 9 (3) (A/CN. 9/70. Annex I)
(3) Subject to the provisions of paragraph 4 of this

article, the limitation period in respect of a claim arising from
defects in, or other lack of conformity of, the goods shall
commence on the date on which the goods are placed at the
disposition of the buyer by the seller according to the contract
of sale, irrespective of the time at which such defects or other
lack of conformity are discovered or damage therefrolll
ensues.
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Article 11 (A/CN. 9/70. Annex I)

If the seller gives an express undertaking relating to the
goods, which is stated to have effect for a certain period of
time, whether expressed in terms of a specific period of time or
otherwise the limitation period, in respect of any claim arising
(rom the undertaking, shall commence on the date on which
the buyer first informs the seller that he intends to assert a
claim based on the undertaking, but not later than on the date
of the expiration of the period of the undertaking.

Article 10 (1), (2), (3) (Final draft)

I. The limitation period in respect of a claim ansing
from a defect or lack of conformity which could be discovered
when the goods are handed over to the buyer shall be two
years from the date on which the goods are actually handed
over to him.

2. The limitation period in respect of a claim arising
from a defect or lack of conformity which could not be dis-
covered when the goods are handed over to the buyer shall be
two years from the date on which the defect or lack of confor-
mity is or could reasonably be discovered, provided that the
limitation period shall not extend beyond eight years from the
date on which the goods are actually handed over to the buyer.

3. If the seller gives an express undertaking relating to
the goods, which is stated to have effect for a certain period of
time, whether expressed in terms of a specific period of time or
Otherwise, the limitation period in respect of any claim arising
from the undertaking, shall commence on the date on which

buyer discovers or ought to discover the fact on which the
!aim is based, but not later than on the date of the expiration

of tbe period of the undertaking.

Commentary

Paragraph 9(3) of the first draft was subjected to criticism
g the debates at the fifth session. The criticism mainly

1'!"II1StI!rl of two points ;-
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(I) That the normal limitation period of 4 years was too
long where questions of defects or lack of conformity
was in question.

(2) That the starting point for the running of time in these
cases should not be fixed irrespective of the time at
which such defects or lack of conformity were dis-
covered by the buyer.

The final draft is a response to both criticisms. A number
of relevant factors have to be considered and balanced in reach-
ing a decision on these questions.

(a) A starting point as from the time the goods are banded
over to the buyer can be easily ascertained and makes for cer-
tainty. As against this, it can lead to hardships for the buyer
where latent defects manifest themselves late, after or just before
the prescription period has expired, and where these could not
have been discovered earlier by the exercise of due diligence.
A starting point as from the time the defects are discovered
by the buyer is relatively uncertain. Further, the evidence, as to the
latter time would be in the hands of the buyer alone. As against
this, such a starting point would be the fairest from the poin,t
of view of a buyer faced with the latent defects which manifest
themselves after some time and which he could not earlier have
discovered by the exercise of due diligence. .

(b) The longer the period of prescription, the longer the
parties are left with possibility of claims still open as against
them, with repercussions on financial stability. A very short
period, however, may not be sufficient for defects to manifest
themselves, so that the buyer may become unfairly penalized.

The two questions are interconnected, :in that delaying tbe
start of the running of prescription in effect leads to a longer
period.

The Working Group drafting the Convention had in pr~cj-
pie consistently placed the need for certainty as the fi~s~~equlr:~
ment in priority. At the debates, however, strong cntlClsJll;01
made by almost all the developing countries that m the fiel
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claims arising out of defects or lack of conformity, this would
lead to unfairness, It was pointed out that in the case of plant
and machinery, which was invariably purchased by the develop-
ing countries, these may come into commission several years after
purchase. The present draft tries to satisfy all the relevant
considerations in the following ways :-

(1) In the case of so-called' latent' defects, a period of 2
years, shorter than the normal 4 years, is fixed, com-
mencing to run from the date when the buyer should
have become aware of them (i.e. the date of handing
over). This is justifiable because it would be unbusi-
nesslike and unfair to allow the buyer to sleep over
his rights for a longer period. The starting point is
relatively certain.

(2) In the case of so-called 'latent'defects, the same shor-
ter period is used (for the same reasons), but the
starting point is defined as the time the defect is or
could reasonably have been discovered. This prevents
hardship to the buyer. The interests of the seller in
being free of possible claims after a certain period is
protected by laying down an over-all limitation period
of 8 years commencing from the date the goods are
handed over.

One case which may require consideration is whether the
buyer refuses to accept the goods because of a manifest patent
defect, so that the goods are never "actually handed over".
There may therefore be no starting point within the meaning of
10.1. The earlier formulation of "placed at the disposition of
the buyer" avoided this difficulty, and it may be considered
Whether this wording should not be restored.

Provision may also be made in 10.2 for the case where
there is a difference between the dates when the defect is dis-
COVeredand could reasonably be discovered.

10.3 is intended to apply to a case when the seller gives
:: express undertaking relating to the goods. If 10.3 was absent

der the normal rule the limitation period would commence
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when the claims falls due. However, it is felt that by reason
of the additional burden undertaken by the seller by the express
undertaking, a later period of commencement is justified. The
definition of the commencement period in the first draft (i.e.
Article 2 of A/CN. 9/70, Annex I) was adopted in the interest
of certainty, and is easier to apply. An example of a case
covered by Article 10.3 would be the following :-

A sells a fleet of cars to B, and states that "no serious
defect will arise for one year from commencement of
use". One month after use commences, a serious
defect develops, which only manifests itself requiring
repair after eleven months have passed. Prescription
starts to run from the latter date.

It has been suggested (A/CN. 9j70/Add. I) that this arti-
cle does not require that "the undertaking be contained in the
contract of sale. The seller, after delivering the goods, might
adjust certain components of the goods and in this connection
might give an express warranty. Such an undertaking is gover-
ned by this article". An undertaking of this nature may consti-
tute a separate contract with varying degrees of connection to
the original contract. Whether it is desirable to make the Con-
vention govern such a separate contract may require considera-
tion.

Article 10.3 uses the phrase "express undertaking".
"Express" terms are usually contrasted with "implied" terms,
and are used to make the following distinctions:

(i) An express term is explicitly stated by one party or~llY
or in writing, and agreed to by the other. An imph~d
term is not explicitly stated, but agreement as to Its
incorporation in the contract is implied by conduct.
usage etc.

(ii) An implied term is one on which there has been no
agreement but is implied by law as a term of the con-
tract.

In order to make for greater certainty, the replacement ~f
the words "express undertaking" by the words "undertaking III
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writing" may be considered. Every undertaking in writing
would be an express undertaking.

Article 9(5) and 9(6) (A/eN. 9/70. Annex I)

(5) Where, as a result of a breach of contract by one party
before performance is due, the other party thereby becomes en-
titled to and does elect to treat the contract as terminated, the
limitation period in respect of any claim arising out of such
breach shall commence on the date on which such breach
occurred. If the contract is not treated as terminated, the limi-
tation period shall commence on the date when performance is
due.

(6) Where, as a result of a breach by one party of a con-
tract for the delivery of or payment for goods by instalments, the
other party thereby becomes entitled to and does elect to treat
the contract as terminated, the limitation period in respect of
any claim arising out of the contract shall commence on the
date on which such breach of contract occurred, irrespective of
any other breach of contract in relation to prior or subsequent

talments. If the contract is not treated as terminated, the
itation period in respect of each separate instalment shall com-

ence on the date on which the particular breach or breaches
plained of occurred.

Article 11(1) and 11(2) (Final draft)

1. If, in circumstances provided for by the law applicable
the contract, one party is entitled to declare the contract ter-
. ted before the time for performance is due, and exercises
, right, the limitation period in respect of a claim based on
Ysuch circumstance shall commence on the date on which the
Iaration is made to the other party. If the contract is not
Iared to be terminated before performance becomes due, the
'tation period shall commence on the date on which perfor-
ce is due.

2, The limitation period in respect of a claim arising
of a contract for the delivery of or payment for goods by

ent shall, in relation to each separate instalment,
tnce On the date on which the particular breach occurs.
dtr the law applicable to the contract, one party is entitled
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to declare the contract terminated by reason of such breach, and
exercises this right, the limitation period in respect of all
relevant instalments shall commence on the date on which the
declaration is made to the other party.

Commentary

This article provides for the case where under the appli-
able law one party is entitled to declare the contract terminated
before the time for performance is due. He may become so
entitled, for example either as a result of a breach of contract by
the other party (e. g. a declaration by the other party that he
will not perform on the due date) or owing to circumstances
not amounting to a breach of contract (e. g. supervening
impossibility of performance). The first draft only took account
of breach of contract. The article probably covers not only the
case where the termination takes effect by virtue of the declara-
tion (i.e. where the party has an option either to terminate by
declaration or not) but also the case where termination takes
effect by operation of law independently of declaration by the
party. In the latter case it may be said that the "party is
entitled to declare the contract terminated" because it is already
terminated by operation of law. Where there has been such a
termination by declaration, it is logical to commence the running
of the period of limitation from the date of declaration, for the
parties thereafter have no excuse for not instituting legal pro-
ceedings. Where there has been no declaration, in a case where
the party has an option in regard to termination, the party not
making the declaration will be taken to be exercising the option
to keep the contract alive, and claiming performance when it
falls due. The claim would fall due when performance becomes
due, and this is indicated as the start of the commencement of
the limitation period.

If the article also covers the case where the contract is
terminated by operation of law, it is arguable that the time of
such termination is the logical starting point, and not the date
on which performance falls due.

Article 11.2 is an application of the principle of 11.1 to
the case of an instalment contract.
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INTERRUPTION OF THE LIMITATION PERIOD:
LEGAL PROCEEDINGS: ACKNOWLEDGEMENT

Article 12 (A/C N. 9170 Annex. I)

(1) The limitation period shall cease to run when the
creditor performs any act recognized under the law of the
jurisdiction where such act is performed:

(a) as instituting judicial proceedings against the
debtor for the purpose of obtaining satisfaction or recognition of
his claim; or

. (b)' as invoking his claim for the purpose of obtain-
ing satisfaction or recognition thereof in the course of judicial
proceedings which he has commenced against the debtor in
relation to another claim.

(2) For the purposes of this article, any act performed
by way of counterclaim shall be deemed to have been performed
on the same date as the act performed in relation to the claim
against which the counterclaim is raised, provided that such
counterclaim does not arise out of a different contract.

CESSATION AND EXTENSION ~OF THE LIMIT ATION
PERIOD

Article 12 (Final draft)

1. The limitation period shall cease to run when the
creditor performs any act which, under the law of the jurisdic-
tion where such act is performed, is recognised as commencing
~udicial proceedings against the debtor or as asserting his claim
m such proceedings already instituted against the debtor, for
the purpose of obtaining satisfaction or recognition of his claim.

2. For the purposes of this article, any act performed by
Wayof counterclaim shall be deemed to have been performed on
the same date as the act performed in relation to the claim
~~st which the counterclaim is raised. However, both the
C aIm and counterclaim shall relate to a contract or contracts
COncludedin the course of the same transaction.
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Commentary

The entire group of articles contained under this heading
are inter-related and the articles contained under the heading
"Effects of the expiration of the limitation period" are also
closely related. This article deals with the effect of the
commencement of judicial proceedings on the running of the
limitation period, and provides that the period shall 'cease to
run' as from such commencement. The implications of 'ceasing
to run' has to be gathered from this article together with
Articles 15, 16, and the articles dealing with the effects of the
expiration of the limitation period. The second limb of 12.1
("or as asserting his claim the debtor") provides for the case
where the creditor introduces a claim relating to an inter-
national contract of sale into an action already commenced.
The law of the jurisdiction where the act is performed determines
whether it has been done "for the purpose of obtaining satisfac-
tion or recognition of his claim". Thus, depending on that law,
a diversity of actions may be found sufficient for this purpose,
e. g. actions for damages, specific performance, declaration of
rights and possibly even criminal prosecutions. To cause the
limitation period to cease to run, a counter-claim must qualify
as an act of the type defined in 12.I.

There is no definition of what constitutes a sufficient act
by way of counter-claim. One necessary condition must be
that it must relate to an international contract of sale. Must it
also be a counter to a claim relating to an international
contract of sale? The effect of the last sentence of 12.2 (which
is an innovation) appears to suggest that it need not. The
following example illustrates the point:

A and B in the course of the same transaction enter into
two contracts. The first is an international contract of sale,
the second is not. A sues B both on the international
contract and on the other contract. B, who has a counter-
claim under the international contract, raises it, not in the
action relating to the international contract, but in the
other action. The applicable law of the forum permits
this. The counter-claim will presumably operate to stop
the running of this limitation period.
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If it is intended that both or all the contracts concluded
ill the course of the same transaction need to be contracts of
international sale of goods, this should be made explicit. The
poliCYbehind the first sentence of 12.2 has been said to be "to
,rolDote efficiency and economy in litigation by encouraging
,osolidation of actions rather than the hasty bringing of

rate actions." (Ale N. 9150, Annex II, p.3!, and Ale N.
70/Add. I). If a counter-claim dates back to the date of the
. " it will be made in time if the claim is made in time. A

contemplating a claim can, therefore, rest on the secure
mption that however late a claim is made by the other party,

can assert his own claim as a counter-claim in the same action
idnot be ruled out on the ground of limitation. Another reason
'Icb has been urged to justify this doctrine is that "a litigant
erally cannot complain of being visited with stale claims if
himself, by asserting a claim arising from the same event or

tion, disturbed the tranquillity sought to be safeguarded
the statute of limitation" (A/e N. 9j70/Add. 2, p.51). It
It be objected, however, that a person who asserts a claim
. time does not disturb the tranquillity safeguarded by the

itute of limitations.

The effect of 12.2 on the provisions of Article LO may
be considered. The following examples are given to
rate same possible cases :-

(1) A, the seller, on I. 1.74 hands over to B, the buyer,
goods containing defects which can be discovered
when the goods are handed over. B does not pay
the price, neither does he assert a claim against A in
respect of the defects. On 1.12.75 A brings an
action for the price. B makes a counter-claim in this
action on 1.1.77. Is B's claim out of time by reason
of 10.1 (because it is brought more than two years
after the goods have been handed over) or within
time by reason of 12.2 (because it is deemed to have
been performed on 1.12.75, within two years) ?

A, the seller, sells and' hands over goods to B, the
buyer, on l. I.73. The goods contain defects which
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cannot be discovered at the time of handing over. B
does not pay the price, and A institutes proceedings
for the price on 30.12.76. B discovers the defects on
1.10.77, and makes a counter-claim. Does B's
counter-claim relate back to 30.12.76 by reason of
12.2? If it does, it will relate back to a point of time
before the claim fell due.

(3) A, the seller, sells and hands over goods to B, the
buyer on l.1. 73. The goods contain defects which
cannot be discovered at the time of handing over. B
does not pay the price, and A institutes proceedings
for the price on 30.12.76. The proceedings are
protracted and on 1.12.80 B discovers the defects.
He makes a counter-claim on 1.2.81. Is the claim
out of time by reason of the proviso of 10.2, (because
more than eight years have elapsed from the date the
goods were handed over) or within time by the
operation of 12.2 (because it relates back to 30.12.76.)

It is to be noted that there is no relation back to the date
of the original claim where a creditor adds a claim relating to
an international contract of sale into proceedings already
instituted; e.g.

A commences proceedings on an international contrac~ of
sale against Bon 1.1.74. On 10.1.74 he introduces .lnt~
this action a claim relating to another internatto~a
contract of sale. The date when the period of limit:U~:
ceases to run in regard to the latter claim woul
10.1.74 and not 1.1.74.

(1)

Article 13 (A/C N. 9170. Annex I)
. bitratiOtl,

Where the parties have agreed to submit to ar eitber
the limitation period shall cease to run when stid
party commences arbitral proceedings by req~;atiOtl
that the claim in dispute be referred to ar=~tratiOtl
in the manner provided for in the ar IerlleJlt.
agreement or by the law applicable to that agre
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(2) In the absence of any such provision, the request
shall take effect on the date on which it is delivered
at the habitual residence or place of business of the
other party, or, if he has no such residence or place
of business, then at his last known residence or place
of business.

(3) The provisions of this article shall apply notwith-
standing any term in the arbitration agreement to the
effect that no right shall arise until an arbitration
award has been made.

Article 13 (Final draft)

(1) Where the parties have agreed to submit to arbitra-
tion, the limitation period shall cease to run when
either party commences arbitral proceedings in the
manner provided for in the arbitration agreement or
by the law applicable to that agreement.

(2) In the absence of any such provision, arbitral pro-
ceedings shall be deemed to commence on the date on
which a request that the claim in dispute be referred
to arbitration is delivered at the habitual residence or
place of business of the other party, or if he has no
such residence or place of business, then at his last
known residence or place of business.

(3) The provisions of this article shall apply notwith-
standing any term in the arbitration agreement to the
effect that no right shall arise until an arbitration
award has been made.

Commentary

This article applies to arbitration the principle contained
the preceding article relating to judicial proceedings.

In the case of arbitration the event causing the period to
to. run is not referred to the law of the jurisdiction, as in

earlier Article 12, because contracts of arbitration often
e the q .uesnon as to what act commences arbitration to the
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agreement of the parties. 13.2 provides for the occasions
where 13.1 cannot be applied. It requires actual delivery of
the request for arbitration, and places the risk of non-delivery on
the party. making the request.

J 3.3 is intended to deal with a term in the arbitration
agreement that "no right shall arise until an arbitration award
has been made". Such a provision will not operate to prevent
the limitation period from ceasing to run under 13.1, or to
effect the provisions of the article as to when arbitration has
commenced.

Article 15 (A/CN. 9/70. Annex I)

Where any legal proceedings are commenced upon the
occurrence of :

(a) the death or incapacity of the debtor;

(b) the bankruptcy or insolvency of the debtor;
(c) the dissolution of a corporation, company or other

legal entity;
(d) the seizure or transfer of the whole or part of the

assets of the debtor,

the limitation period will cease to run only if the creditor
performs an act recognized under the law applicable to
those proceedings for the purpose of obtaining satisfaction
or recognition of his claim. Such act may be performed
before the expiration of any further period as may be
provided for under that law.

Article 14 (Final draft)

In any legal proceedings other than those mentioned
in Articles 12 and 13, including legal proceedings com-
menced upon the occurrence of :

(a) the death or incapacity of the debtor,
(b) the bankruptcy or insolvency of the debtor, or
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(c) the dissolution or liquidation of a corporation, com-
pany, association or entity;

the limitation period shall cease to run when the creditor
asserts his claim in such proceedings for the purpose of
obtaining satisfaction or recognition of the claim, unless
the law governing the proceedings provides otherwise.

Commentary

The purpose of this article is to deal with the effect of
those legal proceedings which do not fall within Article 12.
This may be because they cannot be classified as judicial pro-
ceedings. Further, Article 12 only applies where the creditor
commences judicial proceedings against the debtor. There are
certain legal proceedings (including judicial proceedings) which
are commenced by persons who are creditors under other
transactions, or which may commence by operation of law.

The article has been amended in the final draft so that the
types of legal proceedings enumerated are not exhaustive of
the proceedings to which the article can apply. The only require-
ment now to make the period cease to run is that the creditor
should assert his claim in legal proceedings for the purpose of
obtaining satisfaction or recognition of the claim.

By reason of the last clause in the article, the body of the
article has no effect if the law governing the proceedings
provides otherwise, i.e. in such a case the limitation period will
~ntinue to run as against the debtor. Whether the law govern-
log the proceedings provides otherwise or not will be determined
by the interpretation of that law.

EXTENSION OF THE LIMITATION PERIOD

Article 18 (A/CN. 9/70. Annex J)

in (I) Where the creditor has commenced legal proceedings
accordance with Articles 12, 13, or 15 :

(a) the limitation period shall be deemed to have continued
to run if the creditor subsequently discontinues the
proceedings or withdraws his claim;
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(b) where the court or arbitral tribunal has declared
itself or been declared incompetent, or where the
legal proceedings have ended without a judgement
award or decision on the merits of the claim, th~
limitation period shall be deemed to have continued
to run and shall be extended for one year respectively
from the date on which such declaration was made Or
from the date on which the proceedings ended.

(2) Where an arbitration has been commenced in
accordance with Article ]3, but such arbitration has been stayed
or set aside by judicial decision, the limitation period shall be
deemed to have continued to run and shall be extended for one
year from the date of such decision.

Article 15 (Final draft)

1. Where a claim has been asserted in legal proceedings
within the limitation period in accordance with Articles ]2, 13,
or 14 but such legal proceedings have ended without a final
decision binding on the merits of the claim, the limitation
period shall be deemed to have continued to run.

2. If, at the time such legal proceedings ended, the
limitation period has expired or has less than one year to run,
the creditor shall be entitled to a period of one year from the
date on which the legal proceedings ended, unless they have
ended because the creditor has discontinued them or allowed
them to lapse.

Commentary

Articles 12, 13 and 14 provided for the cessation of the
running of the limitation period. Where it has ceased to run
under those articles, unless some further provision was rnaded
the cessation would continue indefinitely. This article, an
those following, deal with the problem and relate the future
incidents of the running of the limitation period to the outcO

Jlle

of the legal proceedings.
"ended

Under 15.1, where the legal proceedings have . I"

without a final decision binding on the merits of the cla1n
,

157

the period shall be deemed to have continued to run. Whether
the proceedings have ended in the specified manner will have
to be determined by the forum before which the question may
arise upon an interpretation of the facts of the case and the
language of the article. If they have ended in the specified
manner, the creditor under 15.2 gets a further period from the
date of ending for the purpose of instituting another action, if
at the time the proceedings ended the limitation period had
expired or has less tban one year to run, unless the ending was
the result of the creditor's discontinuing the proceedings or
allowing them to lapse. Where tbe creditor has discontinued
them or allowed them to lapse, there is no reason to give him
another opportunity to commence proceedings since it is by his
own default that he has lost the possibility of getting judgement.
In other cases, since external causes have deprived him of the
possibility of getting a final judgement, it is considered fair to
give him a second opportunity.

The following questions may be considered in this connec-
tion :-

(1) Under the present draft, a creditor who finds the
period of limitation is about to expire, and who desires to obtain
an extension of the period, can commence proceedings which
he knows are bound to end without a final decision binding on
the merits of the claim. When proceedings are ended by
order of the forum, he will get a further period of at least
one year to institute proceedings again. Should a provision be
inserted to prevent this? Opinion is divided on this point.
While there is universal agreement that suclr conduct is undesir-
able, it is pointed out that in fact a creditor will not resort to
8uch action because he will have to bear the costs of the abortive
prOCeedings.

el . (2) Is the period of one year granted by 15.2 to be
l;~lfied as 'the limitation period' within the meaning of Articles
"hi and 15.2? Under the Draft in A/eN. 9/70, Annex I,

leac~ speaks of "extending the limitation period," this would
r Y be so. The change of language in the final draft leaves
matter in doubt. Further Article 8 states "Subject to the
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provisions of Article 10, the limitation period sha.ll be four
years." This suggests that the term can ~nlY be a~plied to the
period of four years. subject to the special exception created by
the article.

The practical consequences depending on the classification
may be illustrated by the following :-

A commences judicial proceedings against B on 1.1.74.
The limitation period expires on 1.1.75. The action ends
without a final decision binding on the merits of the claim on
1.1.76 without A having discontinued the proceedings or
allowed them to lapse. On 1.6.76 A, as he is entitled to do
under article 15.2, institutes a second action against B. This also
ends on 1.3.77 without a final decision binding on the merits of
the claim, without any responsibility on A's part. A now
institutes a third action against B on 1.5.77.

(a) Does the period of one year commencing on 1.1.76
cease to run by the operation of Article 12.1 when the second
action is instituted on 1.6.76 ? If the one year period allowed to
A from 1.1.76 to 31.12.76 is within the meaning of the phrase
'the limitation period'in 12.1 this will be so.

(b) ff the answer is in the affirmative. does Article 1~.1
also apply to the second ending so as to give a further peno.d
of one year from 1.3.77 to institute another action? If so, his
third action also will not be out of time.

The special provision for arbitration contained in Article
18 (2) of the first draft has been deleted as unnecessary in terros
of the final draft.

Article 21 (A/C • 9/10. Annex I)

. d eroentWhere the creditor has obtained a final JU g d-
or award on his claim in judicial or arbitral pro~e d
ings, but such judgement or award is not rec~gn.lse a
in another jurisdiction, he shall be entitled, wltb~al
period of four years from the date of suc~ in
judgement or award, to institute legal proceedings
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that jurisdiction for the purpose of obtaining satisfac-
tion or recognition of his claim.

Article 16 (Final draft)

I. Where a creditor has asserted his claim in legal
proceedings within the limitation period in accordance
with Articles 12, 13 or 14 and has obtained a decision
binding on the merits of his claim in one State, and
where, under the applicable law, he is not precluded
by this decision from asserting his original claim in
legal proceedings in another State, the limitation
period in respect of this claim shall be deemed not
to have ceased running by virtue of Articles 12, 13
or 14, and the creditor shall, in any event, be entitled
to an additional period of one year from the date of
the decision.

2. If recognition or execution of a decision given in one
State is refused in another State, the limitation period
in respect of the creditor's original claim shall be
deemed not to have ceased running by virtue of
Articles 12, 13 or 14, and the creditor shall, in any
event, be entitled to an additional period of one year
from the date of the refusal.

Commentary

Article 16.1 deals with a case where a creditor has obtained
'sion binding on the merits of his claim, but where, under

applicable Jaw, he is not precluded by this decision from
. g his original claim in legal proceedings in another State.
limitation period in respect of these possible proceedings is

to have continued to run. The result may be that the
. may have expired or not, but in any event the creditor

ed to an additional period of one year from the date of
decision for the purpose of instituting a second action,

C~DlDlences proceedings for non-payment of the price
1I1st B in State X on 1. 1. 74, and gets a decision
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binding on the merits of the claim on I. 1. 75. The
applicable law permits A to commence proceedings for
non-payment of the price against B in State Y despite tbis
decision. The limitation period has expired on 1. 12. 74
(or will expire on 1. 2. 75). A is given a further period
of one year from I. 1. 75 to commence proceedings against
B in State Y if he so desires.

No provision corresponding to this appears in the first
draft and the provision is one on which there has been no
consensus. The arguments in favour of such a provision appear
to be the following:

(a) A creditor, although he may get a decision in one
State in his favour binding on the merits of the claim,
may not be able to obtain satisfaction, because, for
example, the debtor has disposed of his assets in that
State. It is then fair to give him a second chance.

(b) The remedies available in the second State, e.g.
specific performance, which are not available in the
first State, may also be required to secure justice for
the creditor.

As against this, it may be argued that:

(a) A creditor should select his forum with diligence, and
should select that forum from which he can get maxi-
mum redress. If he is careless in his selection of the
forum he should bear the consequences. He should
also have taken the precaution of instituting parallel
actions, if this was desirable.

It is undesirable to allow a debtor to be faced wit.h
successive actions, where the first has reached a decI-
sion on the merits.

(b)

Although a provision corresponding to 16.2 appeared i~
the earlier draft, there is still no consensus on it. On th~ o~o
hand, it is regarded as desirable, because it would be unfair '00

deprive a creditor of the chance of instituting a second aC:~er
when recognition or execution is thus refused. On the 0 'sed
hand, it is argued that the creditor should have exerCl
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diligence in selecting the forum most advantageous to him,
where execution of the decision in that very forum would satisfy
his claim. The present text attempts to find a via media by
giving the creditor a second chance. but reducing the period
available for commencing proceedings to one year (as against the
earlier four years).

The following questions also may require consideration :_

(I) Is.it intended that Article 15 and Article 16.1 are to
have mutualJy exclusive applications? Article 16.1 does not
use the term 'final decision', whereas Article 15 does. As a
result, there appear to be cases to which both 15 and 16.I may
simultaneously apply. e.g.

A commences legal proceedings against B in State X.
They end on 1.1.75 with a decision binding on the merits
of the claim in State X, but which decision is not a final
decision (because e. g. it is subject to review). The deci-
sion becomes final in State X on 1.2.77 (or does not become
final at all for some reason independent of A's action).
As at 1.1.75, do both 15 and 16.1. apply?

(2) As at present drafted. under 16.1 a creditor gets a
llecond chance of commencing proceedings irrespective of
Whether he loses or wins in the first proceedings on the merits,
ofthe claim. Is it desirable to give him the second chance
"'hen he loses? 16.2 only contemplates the case where he
SUCceedsin his first proceeding.

16 (3) If the additional one year granted under 16.1 and
~ are classified as within the meaning of the term "limitation
Ie .od" some of the problems set out earlier arise. A large
~es of s.Uccessiveactions become possible. This period of
. Year Its perhaps not intended to be so classified. Article

,provides final cut-off periods of 8 years and 10 years
~d Which no extension is possible. But no consensus was
' ed on Article 22.



162

Article 14 (A/CN. 9/70. Annex I)

The institution of judicial or arbitral proceedings
against one debtor shall have effect in relation to any
other person jointly and severally liable with him [or
liable under a guarantee], provided that the creditor
before the expiration of the limitation period, inform~
such person in writing that the proceedings have been
instituted.

Article 20 (A/CN. 9/70, Annex I)

[Where judicial or arbitral proceedings are instituted
against the buyer within the limitation period prescribed
by this Law either by a sub-purchaser or by a person
jointly and severally liable with the buyer, the buyer shall
be entitled to an additional period of one year from the
date of the institution of such proceedings for the .purpose
of obtaining recognition or satisfaction of his claim against
the seller].

Article 17 (Final draft)

[I. Where legal proceedings have been commenced
against one debtor within the limitation period prescribed by
this Convention, the limitation period shall cease to run against
any other party jointly and severally liable with the debtor,
provided that the creditor informs such party in writing within
that period that the proceedings have been commenced.

2. Where legal proceedings have been commenced b.y :
sub-purchaser against the buyer, the limitation period prescnbe,
by this Convention shall cease to run in relation to the bu~~r s
claim against the seller, if the buyer informs the seller in wn~ng
within that period that the proceedings have been commence .

3. In the circumstances mentioned in this article, .tbs~
di h . . di s againere itor or t e buyer must institute legal procee lng 'tber

the party jointly or severally liable or against the seller, ei en'
within the limitation period otherwise provided by tbis con~glll
tion or within one year from the date on which the

Commentary

163

proceedings referred to in paragraphs (I) and (2) commenced,
whichever is the later.]

No consensus was reached on this article. The provisions
of Article 17.1 in regard to legal proceedings relating to debtors
jointly and severally liable have been supported for the following
reasons:

(1) Municipal legal systems vary in the effect they
.ttribute to an action by a creditor against one such debtor. In
ene. the limitation period is interrupted, in others it is not.
is provision provides a uniform rule.

(2) If not for this rule, a creditor who is not certain
rhether one debtor can satisfy a judgement will have to sue
th debtors lest the, period of prescription were to expire

he be later precluded for sueing the other debtor. Where
debtors are resident in two countries this will often entail
iderable expense.

It has been criticised for the following reasons :-

(I) It creates unnecessary complications.
(2) It is unduly favourable to the creditor.

The further course of the interruption created by 17.1 is
ermined by 17.3. Assuming that the policy behind 17.1

ptable, the following matters require consideration :

(a) In its present draft, the time-limit given within which
creditor must notify the debtor not sued is the limitation

Is this too long? e. g.

A.,(having his place of business in State X) and B (having
~1S place of business in State Y) are jointly and severally
::le t~ C (having his place of business in State Z). The
I tahoo period of four years commences to run on
·1.74. C commences an action against A on 1.2.74. He
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notifies B in writing ofthe action against A on 1.12.77.
Such notification is within time. The limitation period
(which has upto now been running as against B) now
ceases to run with retrospective effect from 1.2.74 as
against B. Upto 1.12.77, B may have been ignorant of
C's action against A and may have destroyed the relevant
evidence m his possession.

The insertion of a shorter period of time in which C must
notify B (e. g. within two weeks of commencing legal proceed-
ings against A) may be more equitable. It is assumed in
the above example that the time from which the period ceases
to run against B is the date of commencement of proceedings
against A. If it is the date of notification in writing to B this
should be made clear.

(b) The limitation period should cease to run against B
only in respect of the particular claim asserted against A,
and not any other claim. It may be considered whether a
phrase such as "in respect of the claim asserted" should be
inserted at an appropriate point.

Article 17.2 is intended to provide for the case where the
buyer has a remedy against the seller only in the event of the
sub-purchaser sueing him, or where he may have a remedy in
any event, but does not wish to press it unless the sub-purchaser
sues him. In such a case if the sub-purchaser commences
proceedings towards the very end of the limitation period, the
buyer may, in the absence of such a provision, have insufficient
time to commence proceedings against the seller. The argum~nts
against this provision are that it complicates the ConventIOn,
and makes the period of limitation between buyer and seller
depend on the actions of a third party.

In this situation, on certain facts, the time allotte~ to ht~:
buyer to give notice in writing appears to be too long, In ot ed_

rocee
too short. Thus where the sub-purchaser commences ~ tbe
ings immediately after the start of the limitation penod If,
buyer has over three years to give notice to the seller.
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however, the proceedings are commenced just before the period
expires, he may have insufficient time to give notice.

Article 17.3 provides an extension of a possible maximum
period of one year beyond the normal limitation period to the
party in whose favour the limitation period ceased to run to
commence legal proceedings (i.e. where the proceedings are
iDstituted at the very end of the period of limitation).

Article 16 (A/eN. 9/70. Annex I)

Where the creditor performs any act, recognized
under the Law of the jurisdiction where such act is
performed as manifesting his desire to interrupt the limita-
tion period, a new limitation period of four years shall
commence on the date on which notice of this act is served
on the debtor by a public authority.

Article 18 (Final draft)

I. Whether the creditor performs, in the State where
the debtor has his place of business and before the
expiration of the limitation period, any act, other than
those acts prescribed in Articles 12, 13 and 14, which
under the law of that State has the effect of recom-
mencing the original limitation period, a new limita-
[ion period of four years shall commence on the date
prescribed by that Law, provided that the limitation
period shall not extend beyond the end of four years
from the date on which the period would otherwise
have expired in accordance with Articles 8 to 11.

2. If the debtor has places of business in more than one
State, or if he has no place of business, the provisions
of paragraphs (2) and (3) of Article 2 shall apply.

Commentary

IThis article reflects a decision of policy that a creditor
Q d, under the draft Convention, be entitled to the advantage

Yact which, under the law of the State where the debtor
place of business, has the effect of recommencing the
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running of the limitation period. However, it has been argued that
the Convention alone should determine what acts Irecommence
the running of the period; and that a provision such as this
creates difficulty for businessmen who now have to find out the
law of limitation in the State of the debtor's place of business.

Whether the act is sufficient to recommence the running
of the period, and the date from which such recommencement
is to operate, are determined by the law of the State of the
debtor's place of business. However, the total length of the
limitation period cannot extend beyond the end of four years
from the date on which the period would otherwise have
expired.

The new limitation period is always four years. This
may be difficult to justify when the original period was shorter,
e.g.

A (having his place of business in State X) sells to B
(having his place of business in State Y) goods containing
a defect which could be discovered when the goods are
handed over. The limitation period in respect of a claim
arising for such a defect is two years (Article 10). B
performs an act in State X which has the effect of making
the period of limitation recommence. Once it recom-
mences, the new period of limitation is four years, and
not two years.

The intention appears to be that this extended period
cannot be further extended (e.g. by recourse to Articles 12, 13
or 14). This should perhaps be made more explicit.

Article 17 (A/CN. 9/70. Annex I)

(1) Where the debtor acknowledges in writing hiS
obligation to the creditor, a new limitation period of four
years shall commence to run by reason of and from the
date of such acknowledgement.

(2) Partial performance of an obligation by the debtor ~~
the creditor shall have the same effect as an acknowledg
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ment if it can reasonably be inferred from such perform-
ance that the debtor acknowledges that obligation.

(3) Payment of interest shall be treated as payment 1D

respect of the principal debt.

[(4) The provisions of this article shall apply whether or
not the limitation period prescribed by Articles 8 to 11
has expired.]

Article 19 (Final draft)

I. Where the debtor, before the expiration of the limita-
tion period, acknowledges in writing his obligation to the
creditor, a new limitation period of four years shall
commence to run from the date of such acknowledgement.

2. Payment of interest or partial performance of an
obligation by the debtor shall have the same effect as an
acknowledgement under paragraph( I) of this article if it can
reasonably be inferred from such payment or performance
that the debtor acknowledges that obligation.

Commentary

It has been said that "the basic purposes of prescription
to prevent the pressing of claims at such a late date that the

. 'cuce is unreliable, and to provide a degree of certainty in
relationship" (A/C N. 9/70/Add. 2). As a corrollary, it

IWS that when events occur after prescription has commenced
run which provide reliable evidence, or provide anew the
luired certainty, there is no reason why the period should

It recommence running. Article 19 deals with specific events
"bin this class which are in many legal systems regarded as

cient to make the period recommence.

ArtiCle 19.1 provides for the case where the debtor
~kDOwledges in writing his obligation to the creditor".
~tber ~y particular writing would be an acknowledgement

~ Obbgation would be a matter of interpretation. The
.,rement·ofwriting has been introduced in the interests of
JDty,
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The acknowledgement must be made "before the expira_
tion of the limitation period". This requirement did not exist
under the first draft (vide 17.4 of A/C N. 9/70. Annex I). But
at the debates at the fifth session a consensus emerged in favour
of the view that once the prescription period has elapsed, the
claim should be regarded as incapable of revival. In some civil
law systems, the passing of the prescription period has the effect
of extinguishing the right. A theory of revival by acknowledge_
ment, therefore, encounters theoretical difficulties in these
systems.

Whether the writing in question constitutes an acknowledge-
ment in writing by the debtor of his obligation (which would
invoke the operation of 19.1), or constitutes the creation of a
new obligation (sometimes called a "novation") which would be
outside the ambit of 19.1, may often be a question of real
difficulty. The tribunal dealing with the matter will have to
classify the writing in question.

Under 19.2, where an acknowledgment can reasonably be
inferred from payment of interest or partial performance, this
has the same effect as under 19.1. The new limitation period
will presumably commence from the date of payment or partial
performance. It is not explicit whether the payment of interest
or partial performance should take place before the expiration
of the limitation period. However, since 19.2 appears merely
to give two special cases of acknowledgement which are not in
writing, the limitations contained in 19 I are probably intended
to apply to 19.2 as well. Thus, the payment of interest or
partial performance are probably intended to have effect only if
done before the expiration of the limitation period.

A question which may require consideration is whether
the new limitation period created by the operation of ArtiCI~
19 should be four years where the original limitation peno

was only two years (e. g. under Article 10 - vide commentary
on Article J 8).

. . clear
Under Article 17 (3) of A/CN. 9/70. Annex I, It IS of

that 'payment of interest' refers to interest paid in respect
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the principal debt. Article 19.2 lacks this clarity. The insertion
of the words 'in respect of the principal obligation' after the word
'interest' may be considered.

The question is sometimes debated whether the obligation
to pay interest is or is not independent of the principal obligation.
If it is held to be independent, payment of interest may be
construed as an acknowledgment only of obligation to pay
interest - ("that obligation"). But acknowledgment that
interest is due will in turn almost always be an acknowledgment
ahat the principal obligation is due.

Successive extensions are possible under this article, e. g.

A (the buyer) owes B (the seller) the purchase price,
together with interest thereon. The limitation period has
commenced to run on 1.1.73. On 1.3.73 A pays the
interest due, on 1.10.73 he pays part of the principal, and
on 1.1.74 he acknowledges in writing the amount outstand-
ing. Each of these acts will successively start a new
four year period of limitation. However, the extensions
will be subject to the overall limitation imposed by Article
22. However, there has been consensus on that article.

Article 19 (A/eN. 9/70. Annex I)

Where, as a result of a circumstance which is not
personal to the creditor and which he could neither over-
come, the creditor has been prevented from causing the
limitation period to cease to run, and provided that he
has taken all reasonable measures with a view to preserving
his claim, the limitation period shall be extended so as not
to expire before the expiration of one year from the date
on which the relevant circumstance ceased to exist. The
limitation period shall in no event be extended beyond 10
Years from the date on which the period would otherwise
expire in accordance with Articles 8 to I I.

Article 20 (Final draft)

Where, as a result of a circumstance which is beyond
COntrol of the creditor and which he could neither
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avoid nor overcome, the creditor has been prevented
from causing the limitation period to cease to run
the limitation period shall be extended so as not to
expire before the expiration of one year from the date on
which the relevant circumstance ceased to exist. The
limitation period shall in no event be extended beyond
4 years from the date on which the period would otherwise
expire in accordance with Articles 8 to 11.

Commentary

The purpose of this article is to give further time to a
creditor when, through no fault of his, he has been prevented
from causing the limitation period to cease to run. The phraseo-
logy of the two drafts is different. The conditions to be satisified
under the final draft are :

(I) the circumstances must be beyond the control of the
creditor. This points to the fact that the circum-
stance must have been caused by factors beyond the
control of the creditor.

(2) the circumstance must be one which he could neither
avoid nor overcome.

The first condition is perhaps intended to point to the
relationship of the creditor to the occurrence of the circumstance,
and the second to his relationship to the continuance of the
circumstance. However, the distinction is not explicitly drawn,
and it may be suggested that the two conditions overlap, e. g.
if a circumstance is beyond the control of the creditor, he cannot
overcome it. However, circumstances can be imagined where
one condition is satisfied but the other is not, e. g.

A travels through a plague stricken area, and fails ~l
despite his taking preventive medicines. As a result ~
is unable to commence proceedings which would in~erru~e
the running of the prescription period. Here it rlllg

bt 1
argued that while his falling ill was beyond his contr~~
he could have avoided it by not going through the plag
stricken area.
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The phrase (a circumstance) "which is not personal to the
creditor" in the first draft has been deleted, and the phrase
(a circumstance) "which is beyond the control of the creditor"
bas been substituted in the final draft. Thus cases of personal
disability such as lunacy, are now sufficient circumstances,
tbough they would not have been sufficient under the earlier
draft.

The limitation period of four years is due to expire
on I. J. 74. On 24.12.73 an insurrection breaks out in
State X which prevents A, the creditor, from commencing
legal proceedings before 1. 1.74, Conditions return to
normal on 8.1.74. The period of limitation is extended
by one year from 8.1.74. The fact that A was not
prevented from commencing proceedings up to 24.12,73 is
irrelevant.

It is sufficient for the application of Article 20 that the
circumstance must have prevented the creditor from causing
~e limitation period to cease to run for any part of the limitation
period. The fact that it did not prevent the creditor from
causing the limitation period to cease to run for another part
of the limitation period is irrelevant, e. g.

The last sentence places a maximum on the possible
,tension of the period. Up to this maximum, the one year

iod of extension can itself be extended by circumstances which
'0 invoke the application of this article.

MODIFICATION OF THE LIMITATION PERIOD

I.
Article 22 (A/CN. 9/70, Annex I)

The limitation period cannot be modified or affected
by any declaration or agreement between the parties,
except in the cases provided for in paragraph 2 of
this article.

The debtor may, at any time after the commence-
ment of the limitation period prescribed in Articles
9 to 11, extend the limitation period by a declaration
in writing to the creditor, provided that such declara-

2.
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tion shall in no event have effect beyond the end of
10 years from the date on which the period would
otherwise expire or have expired in accordance with
Articles 8 to 11.

3. The provisions of this article shall not affect the
validity of a clause in the contract of sale whereby the
acquisition or exercise of a claim is dependent uPOn
the performance by one party of an act other than
the institution of judicial proceedings within a certain
period of time, provided that such clause is valid
under the applicable law.

MODIFICATION OF THE LIMITATION PERIOD BY
THE PARTIES

Article 21 (Final draft)

1. The limitation period cannot be modified or affected
by any declaration or agreement between the parties, except
in the cases provided for in paragraph (2) of this article.

2. The debtor may at any time during the running of
the limitation period extend the period by a declaration in
writing to the creditor. This declaration may be renewed. In
no event shall the period of limitation be extended beyond the
end of four years from the date on which it would otherwise have
expired in accordance with the provisions of this Convention.

3. The provisions of this article shall not affect :~e
validity of a clause in the contract of sale whereby the acquISI-
tion or exercise of a claim is dependent upon the perform~.C~
by one party of an act other than the institution of judlCI~
proceedings within a certain period of time, provided that suc

clause is valid under the applicable law.

Commentary
. . Since

Article 21.1 is prompted by two conslderatlO~S. licY.
the limitation period is regarded as a matter ~f publIC ~?fYit.
it is undesirable that parties should be permitted to mo 1 able
Further, if the power to modify were granted, it would en
the stronger party to modify the period to his own benefit.
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The exception provided in Article 21.2 is made with two
c;asesin mind. The first is where the parties are in negotiation
over a dispute towards the end of the limitation period, and
tbey wish to continue negotiations without prejudice to their
legal rights. The second is where the resolution of a dispute
between the parties may depend on some external event (e. g.
tbe decision of a 'test case') and it is desired that the legal status
fu0 be preserved until the happening of this event. If not for
this provision. parties placed in these situations would be forced
into litigation.

The limitation period can only be extended after it has
mmenced to run, i. e. the contract has not only been concluded,
t a claim has also fallen due. At this stage the stronger
ty would not be in a position to coerce the weaker party.
power to modify before this time was permitted, the
nger party could coerce the weaker party. The requirement
t the declaration should be in writing has been made in the
rests of certainty.

The maximum period beyond which the extension cannot
extended is specified. But there is nothing to prevent the

ion from being for a lesser period.

The extension wiIJ normally take place from the date of
declaration, though presumably it is open to the debtor to

any date for the extension, provided such date is within the
"00 of limitation, e. g. A, the debtor, by declaration dated
.!4, declares that the limitation period which would otherwise

on I.\. 75, is extended for one year from that date. The
ion will take effect from that date and not from

.74.

_ ~he parties cannot by agreement shorten the period of
tion, There has been support for the view that this should

P.trIllitted after the period of limitation has commenced
hIg, at which stage it is felt that the stronger party will not

e to coerce the weaker party.

21.3 is intended to provide for two situations. Firstly,
COntracts of sale provide that the exercise of a claim
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depends upon the performance by one party of an act other than
the institution of judicial proceedings within a period of time,
e. g. that the buyer can only make a claim in respect of defective
goods if he gives notice of such a claim to the other party within
two weeks of discovery of the defect. Provided such a clause
is valid under the applicable law, its validity is not affected by
this article. The intention here appears to be that the debtor
cannot by declaration under 21. 2 alter the duration of such a
period. This is perhaps inserted out of an abundance of caution,
since such a period would not normally be construed as "the
limitation period" within the meaning of 21.2. Secondly,
certain contracts contain a clause that the acquisition or
enforcement of a right is dependent upon the act of one party
submitting the controversy to arbitration within a certain period
of time. The validity of such a clause is not to be affected by
this article.

An alternative version of 21.3 which may be considered
would be :

"3. No declaration under sub-paragraph 2 shall have
any effect upon a clause in the contract of sale
whereby the acquisition or exercise of a claim is
dependent upon the performance by one party of
an act other than the institution of judicial proceed-
ings within a certain period of time, provided that
such clause is valid under the applicable law."

LIMIT OF EXTENSION AND MODIFICATION OF
THE LIMITATION PERIOD

Article 22 (Final draft)

. . . f Arti I 12 to 21[Notwithstanding the provrsions 0 rue es t
. . I . Y evenof this Convention, no legal proceedings shal in an date

be brought after the expiration of ten years from the der
on which the limitation period commences to run un arS
Articles 9 and 11, or after the expiration of eight yeceS
from the date on which the limitation period cOOlJ11en

to run under Article 10]
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Commentary

This article provides that one important objective of a
liJllitation law, namely, the achievement of finality in legal
relations, ultimately prevails over considerations which have
been invoked to give a party an extension of the original period
in other articles. Some of these articles contain their own
overall maximum, and these will normally operate. But where
the maximum possible under those articles is greater than the
maximum fixed by this article the latter maximum will prevail.
Such a provision was not included in the earlier draft.

This provision is one on which no consensus has been
reached. Since overall maximum periods have been provided

Articles 18, 20 and 21 on which a consensus has been reached,
e difference of opinion appears to relate to possibilities of

finite extension contained in other articles. While in parti-
cases the extension provided for is desirable, it is doubtful

hether the possibility of indefinite extension is desirable. This
·cle may, therefore, be acceptable.

The fact that the overall limitation is ten years in respect
Articles 9 and 11, and eight years in respect of Article 10, is
bably a concession to the view expressed by some representa-

during the debates that in the case of claims arising out of
ects or lack of conformity a period of limitation shorter than
other cases was desirable.

EFFECfS OF THE EXPIRATION OF THE
LIMITATION PERIOD

Article 23 (A/CN. 9/70. Annex I)

Expiration of the limitation period shall be taken into
Consideration in any legal proceedings only at the request
of a party to such proceedings.

EFFECTS OF THE EXPIRATION OF THE
LIMITATION PERIOD
Article 23 (Final draft)

in Expiration of the limitation period shall be taken
to COsideration in any legal proceedings only at the
Utst of a party to such proceedings.
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Commentary

During the course of the debates at the fifth session there
was a divergence of view on the desirability of this article.
There are two possible views :-

(a) That the article should remain,

(b) That the article should be deleted and replaced by
one which empowers (or casts a duty on) the tribunal
to raise the question of its own motion, when the
parties did not do so.

In favour of (a) it has been argued that by laying down
some rule it creates uniformity; at present municipal legal systems
vary on the question. Again, although the limitation of stale
claims is a matter of public policy, a debtor to whom a plea
of prescription is available will almost always raise it, and the
requirements of public policy will be satisfied. Also, the alterna-
tive contained in (b) has disadvantages (these will be considered
below). As against (a) it is argued that it stultifies public policy
by permitting the parties to agitate stale claims. The policy
contained in Article 2! which in general does not allow the
limitation period to be modified is also negated by this provision.
Further, national laws may differ as to the stage at which a
request for consideration that the limitation period has expired
can be made. If it is possible to make the request at a late
stage of the proceedings, this will introduce an element of
uncertainty.

In favour of (b) it is argued that this promotes public
policy by always limiting stale claims, and that it is undesirabl~
to permit the parties to impose on a tribunal the burden ld
investigating such claims. Against (b) it is argued that it wo~
impose on the tribunal the difficult task of investigating a claill1
which neither party wishes to be investigated.

The final decision has been to retain Article 23, b~t ~~
permit a reservation under Article 35 that a State shall n~bilitY
compelled to apply the provisions of Article 23. !he POSS~t to
of many reservations will detract from the uniformlty sous

be achieved by the Convention, and an attempt to reach
eonsensus on this matter is desirable.
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Article 24 (A/CN. 9/70. Annex J)

(1) Su?ject to the provisions of paragraph 2 of this
article and of Article 23, no claim which has become
barred b~ reason of limitation shall be recognized or
enforced JQ any legal proceedings.

(2) No~withstandiDg the expiration of the limitation
period, the creditor may rely on his claim as a defence
for the purpose of set-off against a claim asserted by
the other party:

(a) if both claims relate to the same contract; or

(b) if the claims could have been set-off at any time
before the date on which the limitation period
expired.

I.

Article 24 (Final draft)

Subject to the provisions of Article 23 and of
paragraph (2) of this article, no claim which has
becom~ barred by reason of limitation shall be
recogmzed or enforced in any legal proceedings.

No~withstanding the expiration of the limitation
period, one party may rely on his claim as a defence
~r for the purpose of set~off against a claim asserted
y the other party, provided that in the latter case this

may only be done:

(a) If both claims relate to a
concluded in the Course
tion ; or

contract or contracts
of the same transac-

(b)
t~f the claims could have been set-off at any
Im~ before the date on which the limitation

penod expired.
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Commentary

Article 24.1 lays down the basic purpose of the law of
limitation. A claim would beome barred by limitation after
the expiration of the applicable limitation period for that claim.
This is nowhere explicitly stated, but can be clearly gathered
from the articles considered together. Since Article 24.1 is
inter alia, made subject to Article 23, the result is that if a part;
does not raise the question of limitation, the claim can be
recognized or enforced in legal proceedings (since expiration of
the limitation period is not taken into consideration). A claim
which is not recognized presumably cannot be enforced and a
claim which is enforced must presumably be recognized.
Perhaps both words are used out of an abundance of caution.

24.2 deals with the situation where a party makes a claim
within the limitation period, but the party against whom this
claim is made also has a claim which he wishes to use as a
defence or set-off. The latter party is permitted to do this
unconditionally even after the expiration of the limitation period
in respect of his claim, where he seeks to rely on the claim as a
defence. The basis of this rule is that the considerations of
public policy which operate in favour of preventing the agita-
tion of stale claims are outweighed by the unfairness to a debtor
who will suffer loss by being unable to interpose a possible valid
defence merely because of the expiration of time. Since this
Convention only applies to an international contract of sa!e
which conforms to certain conditions. clearly the claim which IS

raised as a defence must also relate to such a contract. But i~
does not appear to be necessary that the claim by way .0

defence (as opposed to a claim by way of set-off) and the c1al
b
rn

. t e
by way of attack should relate to contracts concluded In
course of the same transaction.

f sale,
e.g. A and B enter into an international contrac~ 0 tract
and a claim becomes due to B against A on thiS co~ ter-
on 1.1.73. They enter into a second independeot loorne5. beC
national contract of sale on 1.2.77, and a claim 77. ,.
due to A against B on the second contract on 1.6. seCond
commences legal proceedings against B on the
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contract on 1.1.80. If the applicable law permits this, B
can on 1.2.80 rely on his claim as a defence, though the
limitation period in regard to this claim expired by
1.1.77.

The ability to use a claim as a defence, therefore, can
continue under 24.2 despite the expiration of the limitation

riod, subject to the limitation laid down by Article 22. How-
ever, as has been noted, no consensus was reached on that

·.cle.

Where the claim is relied on as a set-off, certain condi-
':on8 have to be satisfied. These are set out in 24.2 (a) and

.2 (b). Two examples may be given clarifying the different
tions to which (a) and (b) apply. .

(i) A and B enter into two international contracts of sale
in the course of the same transaction. A claim
becomes due to B against A on 1.1.73 on the first
contract. The limitation period on this expires on
1.1.77. A claim becomes due to A against B on
1.3.77 on the second contract. B can under 24.2 (a)
use his claim under the first contract as a set-off
in proceedings instituted by A against him on the
second contract. But 24.2 (b) is not applicable as
the claims could not have been set-off before 1.1.77.

(ii) A and B enter into two international contracts of
sale but not in the course of the same transaction. A
claim accrues to B against A under the first contract
on 1.1.73. This claim is prescribed on 1.1.77. A
claim accrues to A against B on 1.1.75. A com-
mences legal proceedings against B on 1.1.78. B can
rely on his claim as a set-off under 24 (b) because the
respective claims could have been set off between
1.1.75 and 1.1.77. But 24.2 (a) has no application
because the contracts were not concluded in the
COurse of the same transaction.

A Claim to set-off would be a species of defence, butn:y be relied on as defence without invoking set-off, e.g.
Or rectification of the contract.
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Where a single contract is involved, it is clear that the
claim by way of attack and the claim by way of defence or
set-off must relate to a contract of international sale of goods.
Otherwise, the draft Convention will not apply. Where
however, 24.2 is sought to be applied to several contracts, the
question arises whether all such contracts must be international
contracts of sale. The question can be illustrated as follows :_

(a) A and B enter into two contracts not in the course of
the same transaction. The first is not an international
contract of sale, but the second is. A claim falls due
to B against A on the international contract, which
is prescribed by 1.1.75. A claim falls due to A
against B on the other contract on 1.2.75, and A
institutes legal proceedings. If the applicable law
permits this, can B rely on his claim as a defence in
this action, even though the claim by way of attack is
not based on an international contract ?

(b) A and B enter into two contracts in the course of the
same transaction. The first is not an international
contract of sale, but the second is. A claim arises to
B against A on the international contract, which is
prescribed by 1.1.75. A claim arises to A against B
on the other contract on 1.2.75, and A institutes legal
proceedings. If the applicable law permits this, can
B rely on his claim by way of set-off in this action,
even though the claim by way of attack is not based
on an international contract ?

It would appear that the ability to use a claim by way of
defence or set-off should be permitted only where the contract:
involved are all international contracts. Otherwise two. diffe~:e
regimes of limitation would apply within the same action. ds

b . bv J . the wardesired result can perhaps e achieved y insertmg rds
"relating to an international contract of sale" between the WO

"claim" and "asserted" in the body of 24.2.

Article 25 (A/eN. 9/70. Annex I) tbe
. bli ti afterWhere the debtor performs his oonga ron bYbe

expiration of the limitation period, he shall not there

181

entitled to recover or in any way claim restitution of the
performance thus made even if he did not know at the
time of such performance that the limitation period had
expired.

Article 25 (Final draft)

Where the debtor performs his obligation after the
expiration of the limitation period, he shall not thereby be
entitled to recover or in any way claim restitution of the
performance thus made even if he did not know at the
time of such performance that the limitation period had
expired.

Commentary
It has been said that this article "was addressed to a situa-

where a party performed a contract after the expiry of the
itation period-and then realized that there was no legal require-
t for him to do what he had done, with the result that he
for restitution. Article 25 was not designed to have any

eet on claims for restitution based on other grounds, such as,
t performance had been obtained by fraud". The intention

to prevent a restitutionary claim based solely on the ground
t, unknown to the performer, performance was not due
use the limitation period had expired. It may be considered
her the substitution of other words for "thereby" (e.g. "on

t account alone") may not make this intention clearer.

The phrase "even if he did not know" suggests that a
tttort if he did know he cannot recover.

Article 26 (A/CN. 9/70. Annex I)

The expiration of the limitation period with respect
to a principal debt shall have the same effect with respect
to an obligation to pay interest on that debt.

Article 26 (Final draft)
The expiration of the limitation period with respect

to a principal debt shall have the same effect with respect
to an obligation to pay interest on that debt.
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Commentary
The object of this article is to avoid possible divergent

interpretations on the question whether the obligation to pay
interest on the principal debt is an independent obligation and,
therefore outside the scope of the draft Convention. It WOUld,
therefore, appear that even if the obligation to pay interest was
undertaken in an independent contract, the draft Convention
would apply.

CALCULATION OF THE PERIOD

Article 27 (A/CN. 9/70. Annex I)

The limitation period shall be calculated in such a
way that it shall expire at the end of the day which
corresponds to the date on which the period commenced
to run. If there is no such corresponding date, the period
shall expire at the end of the last day of the last calendar
month.

CALCULATION OF THE PERIOD

Article 27 (Final Draft)
1. The limitation period shall be calculated in such a

way that it shall expire at the end of the day which
corresponds to the date on which the period com-
menced to run. If there is no such corresponding
date, the period shall expire at the end of the last day
of the last calendar month of the limitation period.

2. The limitation period shall be calculated by reference
to the calendar of the place where the legal proceed-
ings are instituted.

Commentary
'd

The precise point of time when the limitation ~en~f
expires can be very important. It will depend on the pOInt d
commencement of the period, the duration of the peri?d, ;:es
the method of calculating the duration. The present articlef the
not define the method of calculation, but states the result 0
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Dlethod, leaving the method to be inferred. Taking a simple
case :-

(I) A claim becomes due on 1.1.74. Article 9 applies to
the claim, and the limitation period commences on
that day.

(2) The limitation period applicable is four years (Article
8). This would be calculated at the rate of 365 days
as constituting an year, or 366 days in a leap year.

(3) If Articles 8 and 9 only were applied, the claim
would appear to be barred by limitation at the end of
31.12.78.

(4) By reason ofthis Article, however, it expires at the
end of 1.1.79, i.e. four years and one day after it
commenced to run.

The method of calculation which would achieve this result
ould be to leave out of account the first day on which the

iod commenced to run, and this appears to be what is inten-
by the present article (A/C N. 9/70/Add. 1. p. 63). How-

, this may be construed as at variance with Article 9.

It may be asked whether Article 27 applies to the calcula-
of all periods of time specified in the draft Convention for
commencement of legal proceedings (e.g. to the periods of
year specified in Articles 15, 16 and 17). This would

d upon whether such periods are included within the
"the limitation period" as used in the draft Convention.

tome contexts it is clear that the extended or new period is
be classified as a "limitation period" (e.g. Articles 18 and 19,

limitation period"; Articles 20 and 21 - extended limita-
periOd), but in others (e.g. Articles 15, 16 and 17) it is not.

lllay be desirable that the matter should be put beyond doubt.
I-ever, it is probable that the periods of one year are

~ed to be included within the term. The result would be
if a period of one year commenced on, e.g. 1.1.74, it would
at the end of 1.1.75.

ArtiCle 27.2 appears to be an attempt to provide a solu-
a difficult problem which occurs when a particular time
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and date at one place corresponds to a different time and date
at another place, e.g. a breach of contract occurs at 6 p.m. on
8th April in London. At this time, it is 4.00 a.m. on the 9th
in Sydney, Australia. Which point of time does an Australian
court take into account as the commencing point in calculating
the limitation period? Under 27.2 the date of commencement
would be the 9th April in an Australian court (but would be 8th
April in an English court).

Article 28 (A/CN. 9/70. Annex I)

Where the last day of the limitation period falls on an
official holiday or other dies non juridicus precluding the
appropriate legal action in the jurisdiction where the cred-
itor institutes judicial proceedings as envisaged in Article
12 or asserts a claim as envisaged in Article 15, the limita-
tion period shall be extended so as not to expire until the
end of the first day following that official holiday or dies
non juridicus on which such proceedings could be institut-
ed or on which such a claim could be asserted in that
jurisdiction.

Article 28 (Final draft)

Where the last day of the limitation period falls on an
official holiday or other dies non juridicus precluding the
appropriate legal action in the jurisdiction where the
creditor institutes judicial proceedings as envisaged in
Article 12 or asserts a claim as envisaged in Article 14, the
limitation period shall be extended so as not to expire until
the end of the first day following that official holiday or
dies non juridicus on which such proceedings could ~e
instituted or on which such a claim could be asserted 10

that jurisdiction.

Commentary
This provrsion is self-explanatory. It is not extende~.to

cover arbitration proceedings because official holiday and le~
non juridici are not generally an impediment to the more jnfor~
al manner in which arbitration proceedings are commence .
(vide Article 13 (2) ).

IS5

Article 35 (A/CN. 9/70 Annex I)
(I) Any State may declare, at the time of the deposit of

its instrument of ratification or accession to the pre-
sent Convention, that it shall not be compelled to
apply the provisions of Articles 12, 14, 15, 16 or
JS( I) (b) of this Convention where the relevant acts
or circumstances took place outside the jurisdiction
of that State.

(2) Any State which has not made a declaration under
paragraph I of this article may at any time declare
that it will not be compelled to apply the provisions of
the articles referred to in that paragraph where the
relevant acts or circumstances took place within the
jurisdiction of a State which had made a declaration
under that paragraph.

(3) Any State which makes a declaration under paragraph
I or 2 of this article shall specify the particular article
or articles of this Convention in respect of which the
declaration is made.

INTERNATIONAL EFFECT

Article 29 (Final draft)

A contracting State shall give effect to acts or circums-
tances referred to in Articles 12, 13, 14, 15, 17 and IS
which take place in another contracting State, provided
that the creditor has taken all reasonable steps to ensure
that the debtor is informed of the relevant act or cir-
cumstance as soon as possible.

Commentary

tain This article seeks to give an "international effect" to cer-
. acts and circumstances. The purpose is to create a legal

!egune for the contracting States whereby acts performed in one
. OQtracting State would have the identical legal consequences in

. other Contracting States as they have in the State in which
Yare performed. The provision promotes uniformity of legal

qUences, inasmuch as the relative position of debtor and



creditor in relation to limitation remains the same in all contract-
ing States. From the fact that Article 35 of the first draft
permitted a State by reservation to exclude the 'international
effect' of Articles 12, 14, 15, 16 and 18 (I) (b), the inference is
that these articles were otherwise to have 'international effect' in
that draft. Article 29 now expressly confirms this effect, and the
present draft Convention contains no provision permitting a
reservation excluding this effect. The emphasis on international
effect' has, therefore, been taken one step further. The view that
'adherence to the Convention by some States would be facilitat-
ed if they could, by declaration, limit the 'international effect'
that results from certain of the articles of the Uniform Law has
not prevailed.

Article 16 is excluded from the ambit of this article because
it specifically deals with the problem for which this article makes
general provision.

The creditor can obtain the advantage given by Article 29
only if he takes the steps mentioned in the article.

The article appears only to operate as between creditor

and debtor, e.g.

A sues B in State X (a contracting State) on a contract
on which Band C are jointly liable. A gives C notice as
required by Article 17.1, and it is clear that the limitation
period will cease to run against C in State X. However,
Article 29 will not operate as C is not a "debtor" - "a
party against whom a creditor asserts a claim" - Article
1.3 (c). Therefore A's acts may not be given effect to
against C in other contracting States

It may be considered whether this article should be am~nd-
ed so that the operation of Article 17.1 as against C is glV~~

international effect. The article is designed to have a two-fo

effect:
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(2) That the other contracting States recognize that the
acts or circumstances have identical legal effect in
their own legal systems.

Some difficulties involved in the application of this article
may be considered: Firstly, it sometimes requires for its applica-
tion the investigation by the courts of one State of the muni-
cipal law of another State (e.g. was the act performed by a credit-
or recognized as commencing judicial proceedings?- Article 12;
did an act performed by a creditor have the effect of recom-
mencing the period of limitation? - Article 18). This is often
a difficult procedure. Secondly, the phrases "reasonable steps"
and "as soon as possible" in the proviso may create some uncer-
tainty. The specification of a time-limit may be considered.

The exclusion of the circumstances mentioned in Article 20
(i.e. 'force majeure') from the ambit of Article 29 is reasonable,
because even if a creditor is prevented by the circumstances
mentioned in Article 20 from causing the limitation period to
cease to run in one contracting State, there is nothing to prevent
him from causing the limitation period to cease to run in another
contracting State. Thereupon, Article 29 will come into opera-
tion and make the period cease to run in the contracting State
Where he was prevented from causing the limitation period
to cease to run. In any event as regards that State Article 20
WilI have its own protective effect. It is highly unlikely that
circumstances will occur preventing a creditor from causing the
bitation period to cease to run in all contracting States.

The exclusion of Article 19 is more debatable. It is not_r that, taken by itself, an acknowledgment under Article 19
'international effect'. If this is intended, it can perhaps be
e explicit.

(1)
. . h effect

That the other contractmg States recogmze t e dr-
in the State, where they take place, of the acts or
cumstances in question.



PART II IMPLEMENTATION
Article 29 (A/CN. 9{70. Annex I)

(I) Each contracting State shall, in accordance with its
constitutional procedure, give to the provisions of
Part I of this Convention the force of law, not later
than the date of the entry into force of this Conven-
tion in respect of that State.

(2) Each contracting State shall communicate to the
Secretary-General of the United Nations the text
whereby it has given effect to this Convention.

Article 30 (Final Draft)

Subject to the provisions of Article 31, each contract-
ing State shall take such steps as may be necessary under
its constitution or law to give the provisions of Part I of
this Convention the force of law not later than the date of
the entry into force of this Convention in respect of that

State]

Commentary

This article has been one on which no consensus was

reached.
Under the constitutional law of certain States a treaty

acquires municipal legal effect ipso facto when it is entered
into. In other States, municipal legislation is required to achieve
this effect. The phrase "such steps as may be necessary" is
designed to accommodate both systems of law. The requirement
that such steps, where necessary, . hould be taken by a Stat~
before the entry into force of the Convention in respect 0

that State is desirable from a practical point of view.
that the
of appli-The article is also affirmation of the intention

Convention is to apply as municipal law. The scope
cability as municipal law depends on other provisions .~ rill-

Since the draft Convention is intended to secure \.Io
l
.
o
·pal

ity, it is intended that Part I is to become operative as rnUlll
CI
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law without modification. Permissible reservations are set out
in part HI. It is not very clear why no consensus was reached
on this provision. If the reason is that some States desire to
cnact Part I of the Convention, not in the identical form drafted,
but in a modified form, this will seriously detract from the
uniformity sought to be achieved by the Convention, and would

not be desirable.
Article 31 (Final draft)

[In the case of a federal or non-unitary State, the
following provisions shall apply:

(a) With respect to those articles of this Convention
that come within the legislative-jurisdiction of the
federal authority, the obligations of the Federal
Government shall to this extent be the same as
those of contracting States which are not federal
States;

(b) With respect to those articles of this Convention
that come within the legislative jurisdiction of
constituent States or provinces which are not.
under the constitutional system of the federation,
bound to take legislative action. the federal
Government shall bring such articles with a
favourable recommendation to the notice of the
appropriate authorities of constituent States or
provinces at the earliest possible moment;

(c) A federal State party to this Convention shall,
at the request of any other contracting State
transmitted through the Secretary-General of the
United Nations, supply a statement of the law
and practice of the federation and its constituent
units in regard to any particular provision of this
Convention, showing the extent to which effect
has been given to that provision by legislative or
other action.]

Commentary

IaT~iSarticle is designed to secure the objects of Article 30
hon to a federal or non-unitary State. It provides for the



case where legislative competence on the subject-matter of th
Convention is divided, and the treaty making authority does noj
have the necessary competence. There was no correspondin
provision to provide for a federal State in the earlier draft, an~
this article is an attempt to fill the lacuna.

On this article also there has been no consensus.

Article 30 (A/CN. 9/70, Annex I)

Each contracting State shall apply the provisions of
the Uniform Law to contracts concluded on or after the
date of the 'entry into force of this Convention in respect of
that State.

Article 32 (Final draft)

Each contracting State shall apply the provisions of
this Convention to contracts concluded on or after the date
of the entry into force of this Convention in respect of that
State.

Commentary

The point of time when a contracting State is to apply the
provisions of the Convention has to be clearly fixed. The start-
ing point selected avoids possible problems concerning
retrospective operation.

PART III. DECLARATIONS AND
RESERVATIONS

Article 31 (A/eN. 9/70. Annex I)

(I) Two or more contracting States may at any time de-
clare that any contract of sale between a seller having a
place of business in one of these States and a buyer
having a place of business in another of these States
shall not be considered international within the mean-
ing of Article 3 of this Convention, because they
apply the same or closely related legal rules to sales
which in the absence of such a declaration would be
governed by this Convention.

(2) Any contracting State may at any time declare with
reference to such State and one or more non-
contracting States that a .contract of sale between a
seller having a place of business in one of these States a
anda buyer having a place of business in another of these
States shall not be considered international within the
meaning of Article 3 of this Convention because they
apply the same or closely related legal rules to sales
which in the absence of such a declaration would be
governed by this Convention.

(3) If a State which is the object of a declaration made
under paragraph 2 of this article subsequently ratified
or accedes to this Convention, the declaration shall not
remain in effect unless the ratifying or acceding State
declares that it will accept it.

l.
Article 33 (Final draft)

Two or more contracting States may at any time de-
clare that contracts of sale between a seller having a
place of business in one of these States and buyer
having a place of business in another of these States
shaH not be considered international within the mean-
ing of Article 2 of this Convention, because they apply
the same or closely related legal rules which in the
absence of such a declaration would be governed by
this Convention.

191
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2. If a party has places of business in more than Olle
State, or if he bas no place of business, the provisions
of paragraphs (2) and (3) of Article 2 sball apply.

Commentary

The purpose of this Article is to enable contracting States
which had already achieved regional unification in regard to their
laws on limitation to continue to have the advantages of such
unification and also to become parties to the Convention. The
question of excluding the operation of the Convention in con-
tracts with parties having their places of business in non-
contracting States (Article 31 (2) of the earlier draft) no longer
arises since such contracts are already excluded from the ambit
of the Convention under the present Article 3.

Article 32 (A/CN. 9/70. Annex I)

A contracting State may declare, at the time of the
time of the deposit of its instrument of ratification or acces-
sion, tbat it will not apply the provisions of the Uniform
Law to actions for annulment of the contract.

Article 34 (Final draft)

A contracting State may declare, at the time of
deposit of its instrument of ratification or accession, that it
will not apply the provisions of this Convention to actions
for annulment of the contract.

Commentary

There was a difference of view as to whether actions ford by
annulment of the contract should or should not be governe h
the Convention. This article is intended for those States W 0

are of the view that such actions should be excluded.

Article 35 (Final draft) f
d posit 0

Any state may declare, at the time of the ~ veil'

its instrument of ratification or accession to this ~~ions
tion, that it shall not be compelled to apply the pro
of Article 23 of this Convention.
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Commentary

This article is intended to provide for the difference of
opinion existing in regard to Article 23. One view is that it is
desirable that the question of limitation or prescription should
be raised by a tribunal ex mero motu even if the parties have
Dot raised the question. States which hold this view can make
a reservation under this article. The arguments for and against
Article 23 have been discussed under that article.

Article 33 (A/CN. 9/70. Annex I)

Any State which has ratified the Convention relating
to a Uniform Law on the International Sale of Goods done
at The Hague on I July 1964, or which has acceded to
that Convention, may at any time declare :

(a) that, by way of derogation from Article 3, para-
graph I, of this Convention, it will apply the pro-
visions of Article I, paragraph I, of the Uniform
Law annexed to the Convention of I July 1964 ;

(b) that, in the event of conflict between the pro-
visions of the Uniform Law annexed to the Con-
vention of 1 July 1964, and the provisions of
this Convention, it will apply the provisions of
the Uniform Law annexed to the Convention of
I July 1964.

Article 34 (A/CN. 9/70. Annex I)

(I) Any State which has previously ratified or acceded
to one or more conventions on the conflict of laws affect-
ing limitation in respect of the international sale of goods
may, at the time of the deposit of its instrument of
ratification or accession to the present convention, declare
that it will apply the Uniform Law in cases governed by
?ne of those previous conventions only if that convention
ltself leads to the application of the Uniform Law.

(2) Any State which makes a declaration under para-
&r~Ph (1) of this article should specify the conventions
fe erred to in that declaration.
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Article 36 (Final draft)

I. This Convention shall not prevail over conventions
already entered into or which may be entered into, and
which contain provisions concerning limitation of
legal proceedings or prescription of rights in respect
of international sales, provided that the seller and
buyer have their places of business in States parties to
such a Convention.

2. If a party has places of business in more than one
State, or if he has no place of business, the provisions
of paragraphs (2) and (3) of Article 2 shall apply.

A (the buyer) has his place of business at the time of
conclusion of the contract in State X, and B (the seller) in
State Y. If State X and State Yare both parties to this draft
Convention, and to another Convention dealing with limit-
ation or prescription, this Convention gives way. If either
State is not a party to this Convention, this Convention will
not apply and no conflict can arise. If either State is not a
party to the other Convention, this article will not operate
and this Convention will prevail.

It may be considered whether the proviso should not be
made more definite by specifying the time at which the seller and
buyer must have their places of business in States parties to a
different Convention. For example,

Commentary

This article is necessitated by the fact that there are at pre-
sent three texts which must be reconciled as far as possible :-

(I) The present draft Convention.

(2) The annex to the Convention relating to a Uniform
La w on the International Sale of Goods done at the
Hague, I July 1964 (ULlS).

(3) The revision of that annex presently undertaken by
UNCITRAL (Revised ULIS).

At least two possible conflicts arise in relation to th~se
texts. It has been suggested that Article 49 of ULIS deals With

.. . . of the
the subiect of limitation and conflicts With the provisions t

J . do no
present draft Convention. Further, both ConventIOns f

. t" Itcontract 0apply in identical circumstances to an interna iona l d to
sale. The result .is that where ~ State has r~tifi.ed or aC:~~t of
ULIS. an international sale which comes within the. a
ULIS may fail to be governed by this draft Convention.

. giveS waY
Under the present article, this draft ConventIOn . ·tation

. . . . . lating to hrru .to other conventions contairung provisions re theIr
or prescription provided that the seller and buyer h.a

ve
s the

, . h nventwn· 'IIplaces of business in States parties to the ot er co. oarro
result is that this draft Convention gives way only In a
class of case, e.g.,

A (the buyer) has his place of business in State X, and
B (the seller) in State Y. At the time of the conclusion of
the contract both States are parties to this Convention
which therefore applies. However, only State X is a party to
another Convention which also deals with limitation. At
the time of legal proceedings, however, State Y has also
acceded to the other Convention.

Formal and final clauses of the Final Draft were not considered by
the <?ommission and it was agreed that they should be submitted for
COnSIderation to the Conference of Plenipotentiaries. Hence, the texts of
these articles have not been reproduced here.
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(iii) REPORT OF THE STANDING SUB-

COMMITTEE ON INTERNATIONAL
SALE OF GOODS ON THE WORK DONE
BY IT DURING THE FOURTEENTH
SESSION

comments on the Draft Convention by the Secretariat of the
committee which provided a useful basis for the discussion,
JIlaking it possible for the Sub-Committee to make a close
examination of the Draft Convention in the short period at its
disposal. The Sub-Committee appreciated the effort of the
UNCITRAL to unify and harmonize various national rules of
prescription (limitations) which presently constitute obstacles to
the development of international trade because of conflicts and
divergencies among such existing rules. The Sub-Committee
examined the Draft Convention carefully within the time
assigned to it and generally approved the approach of the Draft
Convention as a workable compromise. However, the Sub-
Committee was of the view that the following points needed to
be considered at the United Nations Conference.

1. The Standing Sub-Committee on International Sale of
Goods composed of Egypt, Ghana, India, Japan, Nigeria,
Pakistan and Sri Lanka held its first meeting on the l Oth of
January 1973. In the absence of the representative of Pakistan,
the representative of Japan, Dr. K. Nishimura acted as
Chairman. The representative of Nigeria, Mr. K. B. Olukolu
acted as Rapporteur.

A letter dated the 4th of January 1973 from the Legal
Counsel of the United Nations to the Secretary-General inform-
ing the Committee of a resolution of the General Assembly of
the United Nations, No. 2929 (XXVII), to convene the United
Nations Conference on Prescription (Limitation) in the Inter-
national Sale of Goods in 1974 was brought to the notice of the
Sub-Committee. The letter also called for comments and
proposals from the Committee on the UNCITRAL Draft
Convention on Prescription (Limitation) in the rnternational Sale
of Goods, and requested that these should. reach the United
Nations Secretariat not later than the 30th of June 1973.

The Sub-Committee at its subsequent meetings held on the
13th, 15th and 17th January examined the provisions of the
UNCITRAL Draft Convention on Prescription (Limitation) in
the International Sale of Goods. Professor K. Sono, of the
Secretariat of UNCITRAL, first introduced the Draft Conven-
tion to the Sub-Committee by explaining the reasons for ~ts
drafting, the structure of the Convention, and the meaning of~~
provisions. The commentary prepared by the UNCITR I0

Secretariat on the Draft Convention (A/CN.9j73) was as
placed before the Sub-Committee.

.' for tbe:
The Sub-Committee expressed its appreclatlon Land

active participation of Professor K. Sono of UNCI~RA f the
Dr. Mario Matteucci of UNIDROIT and the preparatIOn 0
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Article 1

In regard to Article I (1), it was considered that the words
'the rights of the buyer and seller against each other relating to
contract of international sale of goods" were of such wide

Iication that they were capable of being interpreted to
Iude certain types of claims in tort or delict as between the

ibuyer and the seller concerning the contract. It was considered
:bat since claims in delict or tort based upon death of, or perso-

injury to, any person, and certain other claims are excluded
Iy Article 5 from the sphere of the Convention, actions in tort
'r delict relating to a contract of international sale of goods may

permitted to come within the sphere of the Convention with-
any difficulties arising (cf. A/CN. 9/73, para. 6 of comrnen-
to Art. 1).

.~t is also considered that there is some uncertainty in the
bon of the word 'person' contained in Article I (3) (f). The

.Committee is of the view that this may be clarified by
IIlg certain words contained in the commentary (A/CN. 9/73,
. 11 of commentary to Art I). The definition would then
as fOllows :_

"Iti (3) (f) "Person" includes corporation, company, associa-
~o~ or entity, whether private or public, which can sue
r e Sued in its own name under its national law".

•
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Articles 2 and 3

(a) It is considered that if the restricted sphere of applica-
tion of the Draft Convention is to be maintained, it would be
more logical if the limitation in regard to different contracting
States contained in Article 3 (1) should be imposed in ArtiCle
2 (I). Article 2 (I) would then read :

"2 (I) For the purposes of this Convention, a contract of
sale of goods shall be considered international if, at the
time of the conclusion of the contract, the seller and
buyer have their places of business in different contracting
States". (Article 3 (1) could, then, be deleted).

(b) However, the possibility of a wider application of the
Draft Convention may be considered desirable. Thus, where the
rules of the forum permit, it may not conflict with the purpose
of the Convention to allow that forum to apply the Convention
to govern a contract of international sale of goods even when
one or both parties do not have their place or places of business
in a contracting State. To achieve this purpose, the Sub-
Committee is of the view that the .word 'only' in Article 3 (I)
should be deleted.

(c) It is also suggested that Article 2 (2) may be simplified.
In a case where a party has places of business in more than. one
State, the present draft states that his principal place of busmess
is to be regarded as his place of business. But if he has another
place of business which has a closer relationship to the contract

. . I I I' b . s such aand its performance than the pnncipa pace 0 usmess, f
. . 1 place 0

Place of business is sad to prevail over the pnnclpa .a:
. . F h diller-business and is regarded as his place of business, urt er, f

. . . I place 0ent interpretations are possible of the phrase "pnnclpa his
business", and it appears that what is ultimately regarded ~\est
place of business is that place of business which has thee c;mi'
relationship to the contract. For these reasons the Sub- 0d as

d d to reattee suggests that the article should be amen e
follows:

and of Article 3 shall be that place of business which
has the closest relationship to the contract and its perform-
ance, having regard to the circumstances known to
or contemplated by the parties at the time of the con-
clusion of the contract".

Article 7
Article 7 provides a principle to be applied in interpreting

and applying the provisions of the Convention. It is considered
that some principle should be provided for a case which arises in
regard to whic~ no provision has been made in the Convention
or can be inferred therefrom. The Sub-Committee proposes that
where such a case occurs, the judge shall be under a duty to
decide in accordance with a principle such as justice, equity
~d good conscience.

Article 10

The Sub-Committee is of the view that the provisions of
rticle 10 (I) and 10 (2) could be amalgamated and simplified
'thout changing their effect. Further, the starting point

tioned in Article 10 (I) (i. e. the date on which the goods
actually handed over to the buyer) may be difficult to apply

a case where the buyer refuses to accept the goods although
seller had placed the goods at the disposition of the buyer.
refore, the Sub-committee is of the view that the words
ed at the disposition of the buyer' should be substituted for

Words "actually handed over to the buyer". The amalgama-
Article 10 (I) and 10 (2) would then read as follows :-

"10 (I) The limitation period in respect of a claim arising
from a defect or lack of uniformity shall be two years
from the date on which the defect or lack of conformity is
Or could reasonably be discovered, whichever is the earlier,
prOvided that the limitation period shall not exceed beyond
e~ght years from the date on which the goods are placed at
~ e disposition of the buyer." (Article 10 (2) could then be

eleted).
laces of

"2 (2) Where a party to a contract of sale bas /busillesS
business in more than one State, his place 0 article

) f thefor the purposes of paragraph (J 0

Article 11.\.
rtlcle II (I) is not intended to govern the situation,
me legal systems, whereby circumstances such as repu-
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diation, bankruptcy and the like make the contract automatically
terminate before performance is due. However, the present
wording may be construed as including such a case. In order to
make the intention clear, the wording may be changed as fo],
lows :-

"II (I) If, in circumstances provided for by the law
applicable to the contract, it is lawfully terminated by
virtue of a declaration made by one party before the per-
formance is due, the limitation period in respect of a claim
based on any such circumstances shall commence on the
date on which the declaration is made to the other party.
If the contract is not terminated by virtue of such a declar-
ation before performance becomes due, the limitation period
shall commence on the date on which performance is
due".

Article 12

The Sub-Committee is of the view that the United Nations
Conference on Prescription should give further consideration to
the effect of Article 12 (2) on other provisions, particularly in
relation to the approaches adopted in Article 10 with regard to
claims arising from non-conformity of the goods. The problems
could best be illustrated by the following examples :-

(I) A, the seller on 1st January 1974 hands over to B, t~e
buyer, goods containing defects which can be ~l;~
covered when the goods are handed over. B do~s A
pay the price, neither does he assert a claim agaills; A
in respect of the defects. On Ist December 197

1
irn

'. . ntere albrings an action for the pnce. B makes a cou . out
in this action on Ist January 1977. Is B's claimugh!

. . . bro
oftime by reason of Article 10(1) because ItlS hand-
more than two years after the goods have b~en 12(2)
ed over) or within time by reason of Artlcl; on 1st
(because it is deemed to have been performe

December 1975, within two years) ? , tbe
d to J3 '11(ii) A, the seller, sells and hands over gOO Sd eontll

buyer, on 1st January 1973. The goO 5
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defects which cannot be discovered at the time of
handing over. B does not pay the price, and A insti-
tutes proceedings for the price on 30th December 1976.
B discovers the defects on 1st October 1977 and
makes a counter-claim. Does B's counter-claim relate
back to 30th December 1976 by reason of Article
12(2)? If it does, it will relate back to a point of
time before the claim fell due.

(ui) A, the seller, sells and hands over goods to B, the
buyer on 1st January 1973. The goods contain defects
which cannot be discovered at the time of handing
over. B does not pay the price, and A institutes
proceedings for the price on 30th December 1976.
The proceedings are protracted and on 1st December
1980, B discovers the defects. He makes a counter-
claim on 1st February 1981. Is the claim out of
time by reason of the proviso of Article 10(2),
(because more than eight years have elapsed from the
date the goods were handed over) or within time by
the operation of Article 12(2) (because it relates back
to 30th December 1976).

Articles 15 and 16

,L! (a) There are various articles in the Draft Convention&lIch'd .
. ~rovl e for the cessation, extension and calculation of the
tatlon per' d It' .

10. IS not clear whether the periods of one
'threfer.re~ to in Articles 15(2) and 16(1) are to be classified

e timltatio . d'
ough . n peno so as to attract these provisions,

. the mtention of the draftsman was probably in the
atIVe. Th's b I . . .

addir I. ~ay e c arified by descnbmg these periods as
lonal !tmltation period of one year".

(b) Arti I 15(1) .hay c e deals WIth a case where the legal proceed-
e ended" ith fi I " '.claim" WI out a ~a decision binding on the merits

Proc '. However, Article 16 (1), applies to a case where
of ~~dIDgS have ended with "a decision binding on the
aa IS c~aim", the word 'final' being omitted. Perhaps

an Inadvertent omission. It is the view of the
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Sub-Committee that there should be uniformity to avoid possible
difficulties in applying these provisions.

Article 17

The Sub-Committee is of the view that, in order to make
the intention of Article 17(1) clearer, the phrase "in respect of
the claim asserted" should be inserted between the words "the
limitation period" and "shall".

Article 18

The approach of Article 18(1) is to make a new limitation
period of four years commence to run afresh upon the perform-
ance of the acts specified in Article 18(1). This may be in con-
flict with the policy behind Article 10 which provides a shorter
limitation period (two years) for certain claims. To create har-
mony within the Convention, the Sub-Committee suggests that
the phrase "a new limitation period of four years" in
Article 18(1) be changed to the following phrase:

"a limitation period as provided in Article 8 shall
ommence to run afresh".

Article 19

For the same reasons stated in regard to Article 18(1), ~be
Sub-Committee is of the view that the phrase "a new ymitatl(~~
period of four years shall commence to run" in Article 19
should be replaced by the following phrase :

in Artl'cle 8 shall"a limitation period as provided
commence to run afresh".

Article 22
'r-. . le is dest

It is the view of the Sub-Committee that this artlc bsencCi
. . C . In the a . Jl1able and should be contained in the onvention- b tantlS .

of an overall cut-off point, the period might be SU Sjption
f prescrprolonged to such an extent that the purpose 0

defeated.
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Article 30

It is the view of the Sub-Committee that Article 30 needed
to be carefully considered by the United Nations Conference in
the light of the various constitutional procedures in different
States for implementing international conventions.

Article 36

The Sub-Committee is of the view that the test contained
the proviso to Article 36 could be made more definite, by

ifying the time at which the seller and buyer must have their
s of business in States parties to a different convention.

e problem created by this Article can be identified by the
llowing example :-

A (the buyer) has his place of business in State X. and
B (the seller) in State Y. At the time of the conclusion of
the contract both States are parties to this Convention
which, therefore, applies. However, only State X is a
party to another convention which also deals with limita-
tion. After the institution of legal proceedings, however,
State Y has also acceded to the other convention,

~ith regard to the future programme of the Sub-
ttee, it was noted that the Secretariat of the UNCITRAL

ded to prepare an analytical compilation of the comments
P~o~sals sent by Governments and interested international

~tlOns some time after the 30th of June 1973. Since the
}'tIcal compilation, which would be circulated to member

ments and Secretariat of the Committee, may disclose

tbInatters for consideration, the Sub-Committee is of the
at thi bi• IS su ject should be taken up again at the next

n of the Co itt hi .N' mmr ee, w ich will be held shortly before the
ratIOns Conference on Prescription (Limitation) on
'ttlonal Sale of Goods. In this connection the Sub-

~re '
IYt' quests the Secretariat of the Committee to examine

icat co '1'nelt . mpi ation and to place any necessary comments
sessIOnof the Committee.
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(i) INTRODUCTORY NOTE

At the tenth session of the Committee, held in Karachi in
January 1969, it had been decided to take up for discussion at
one of the sessions of the Committee the question of Organisa-
ton of Legal Advisory Services in International Law as being a

lIlatter of common concern on which exchange of views and
',information would be useful in order to enable the governments

If Asian-African States to benefit from each other's experiences
the field.

Since information available on the Organisation of Legal
dvisory Services on International Law questions in Asian-
rican States was extremely limited, the Committee's Secre-
iat addressed a communication to the governments of all
'an-African States, and in response thereto replies were
ived from sixteen governments, namely Botswana, Dahomey,

onesia, Iran, Japan, Jordan, Kenya, Kuwait, Malawi, Nepal,
n, the Philippines, Syrian Arab Republic, Togo, Uganda

Zambia. These replies alongwith a short general note,
by the Secretariat, were placed before the Committee

fourteenth session held in New Delhi in January 1973.

At the New Delhi session, the subject was taken up in the
,ary meetings held on the 15th and the 18th of January 1973

the Delegates of Arab Republic of Egypt, India, Indone-
Iran, Malaysia, Republic of Korea and Sri Lanka and the

er for the United States of America made statements
ing the system of legal advice on international legal
ions prevalent in their respective countries. At that session,
:estion was mooted for holding of periodic meetings of

Office legal staffs of the member States under the
of the Committee. The Commonwealth Secretariat also

• ed a desire to be associated with any future meeting of
. Office Legal Advisers that may be organised by this
,ttee.

~ the light of discussions at the New Delhi session, the
Ittee's Secretariat prepared an analytical note on the basis
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of the information available with the Secretariat on the system
prevalent in Britain, the United States of America and twenty_
two Asian-African countries. This note has been circulated to aU
the Asian-African governments and will be modified in the light
of observations that may be received. Thereafter, it will be
placed before the proposed Conference of Legal Advisers to
serve as a basis of discussion.

(ii) NOTE PREPARED BY THE COM'MITTEE'S
SECRETARIAT ON ORGANISATION OF
LEGAL ADVISORY SERVICES ON
INTERNATIONAL LAW

Introduction

Although international law has been known and respected
through the ages, it is only in more recent years that interna-
tionallaw has come to occupy a pivotal position in the relations
between nations comprising the entire gamut of a State's sphere

,f activities. It was not so long ago that international relations
. the true sense were confined to a few States in Europe which

ne were deemed competent to decree by agreement among
emselves as to what they would regard to be the law applicable
relations between nations. With the birth of new nations in

Iepresent century and especially since World War II, the era
Uowing decolonisation and the ever-increasing complexities of
lternational relations, international law has come to play a
,minant role in the affairs of nations. The establishment of the

laited Nations itself postulates international Jaw to be the basis
relations among its member States, and this has largely con-

ibuted towards the growing tendency on the part of govern-
ts to rely more and more on international law and practice

support of their policies and actions.

International law, in tbe modern sense, not only touches
'n the political aspects of a State's relations with other States
embraces the field of trade and commerce, communications,
'POrt etc. International conferences have become the order

t~e day at which governments have to be represented; there
In force voluminous treaties which are being multiplied every
~ regUlate the conduct of nations in different spheres which
re to be interpreted and applied. In addition, there are the
~Uestions which frequently arise concerning the protection
blterests of the nationals of a State in other States, border

• refugee situations, utilisation of the resources of the
protection of a country's diplomatic and consular

209
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representatives abroad many other problems which arise in the
day-to-day functioning of a government. All this means that not
only the Foreign Office but many other government departments
also have to be kept abreast of the correct position and the mOSt
recent developments in international law relating to their sphere
of activity. In modern time a government cannot function with-
out competent legal advice on international law questions since
in the international community of today State's action is always
liable to be criticised or challenged as being contrary to the
norms of international law and no State, however powerful, can
afford to ignore world opinion. The newly independent States
which had limited experience of international law or relations
during the period of colonial domination had to face difficulties
in finding men and material from indigenous sources to fill their
role in world affairs, but most of these countries have now been
able to cross over such initial hurdles. It is indeed remarkable
that many of the countries in Asia, Africa and the Latin Ameri-
cas have not only been able to organise adequate legal advisory
services to meet their own requirements but have been able to
make substantial contribution to the growth and development of
international law in recent years and in providing competent
staff for international organisations.

Organisation of Advisory Services

A brief survey of the practices obtaining in different c.oun-
., f I al adVisorytries of the world in the matter of organisation 0 eg

di . t patterns,
services on international law reveals three [stinc . IlaW
namely (i) linking of the advisory services on internatIOnabl'sb_

. • C") esta I
with the general legal services of the gove.r~~ent: 11 e Foreign
ment of a separate International Law DIVISIon III th . e for. Servlc
Office and linking the same with the regular ForeIgn Vivi-
the purpose of manning the posts in the International ~ V:siOJlill. ..' r Dlvl
sion: and (iii) establishment of a specialist SectIOn 0 . oal laW, ..' aHO
the Foreign Office charged WIth rendering of Illtern members
opinions and manned by specialist officers who are not Jlli~cd
of the regular Foreign Service. Some countries batte~oatiO~
system, that is to say, whilst maintaining a smail llosibility fot
Law Section in the Foreign Office, the ultimate respo
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rendering advice is vested in the Attorney-General or the princi-
pal law officer of the government.

(i) Linking of the advisory services 011 international law
with the general legal services of the government

This pattern appears to be in vogue in some countries in
Asia and several African countries which were formerly parts
of the British Empire. The reason for this practice is not far to
seek since ~ven under the colonial rule these territories had fairly
well organised government departments charged with the task
of rendering legal advice to all government departments. This
was usually headed by an Attorney-General or a Minister of
Justice and qualified legal officials were recruited to man posts
in this department. When the colonial rule ended, there was
already a well established department known in various coun-

'es as the Department of Law or the Department of Justice, or
e Attorney-General's Department or Chambers which was

ged with the rendering of legal advice to the government on
matters. International law was naturally included within the
petence of this Department. It may be stated that even in

d. until the year 1885 the responsibility for rendering
matIonal law opinions vested with the Law Officers of the
wo, a~d in France the entire legal advisory service including

t on mternational legal questions was centralised in the
1ISie~d' Etat. To begin with, the Legal Departments in the

• I~Independent countries hardly had any person conversant
o~:~rnational law and consequently they had to rely heavily

SIde sources. But gradually new officers with specialised
wJedge and t " .. .d raming m mternational law were recruited

ea] specially with international law questions, even where
evernment had decided to retain the system of central-

• W Department to deal with all legal questions including
ons on inte ti II Intr. rna iona aw. n some of the Asian-African
res even th h II . .lish . oug sma mternationaj Iaw sections have been
w~! In Foreign Offices, certain broad links are still re-

1Iaticl
th~ At.torney-General's Department or the Ministry

e Which IS charged with rendering of legal advice to

teh~tDepartments. According to information available
, IS patt· . .ern IS followed m the following countries :_
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Botswana: There is no legal department in the Foreign
Office of Botswana. Legal advice is obtained, whenever the need
arises, from the Attorney-General's Chambers. The Attorney_
General is consulted invariably on all matters relating to
international legal questions and his advice thereon in normal
circumstances is absolute.

Malaysia: Under the Constitution of Malaysia,the Attorney_
General is the advisor to the Government on legal matters, and
therefore, concentration of all governmental legal advice is in
the Attorney-General's Chambers. Officers of the Chamber who
belong to Judicial and Legal Service are sent from time to time
for post-graduate courses in public international law and these
officers on their return act as legal advisers on international law.
In the Foreign Office also there is a career diplomat with legal
qualifications who deals with all matters relating to treaties.

Nepal: Legal problems on international law are dealt with
by the "International Law Opinion Section" of the Ministry of
Law and Justice. The Section, at present, has a strength of two
Under-Secretaries, two Section Officers and other ancillary staff.
The Section works under the direction, control and guidance of
the Joint Secretary and the Secretary. Most of the officersof
the Section have obtained higher degrees or specialised training in
international law. All the officers belong to the Judicial Service
of the His Majesty's Government which forms a distinct c.adre
of the civil services. The primary function of the Section IS to
provide expert legal advisory service to His Majesty's G~vern-
ment its various Ministries and Departments and to brIng to
bear ~oordination and harmonisation into and to chanellise.th:
work of various Ministries in their international legal dealiOgai

il bi di are all legThe advice given, though not necessar y ID IDgas . ing
advice, carries with it considerable weight with. the rece~:en.
Ministries who very rarely act contrary to the advice so. g and

. . f II treatles
The Section acts as the central depositary 0 a Ministry
agreements to which Nepal is a party. Officers of th.e I con-

d . . .' ternatlona
have also to prepare for an participate ID ID

ferences and seminars on international law. J1II

Nigeria : In Nigeria, the Chief Law Officer of t~~~~~ .
Government is the Attorney-General of the FederatJO
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also the political head of the Federal Ministry of Justice. The
solicitor-General of the Federation is the head of the Permanent
Law Officers who work under the general direction and control
of the Attorney-General in the offering of legal advice to all
departments of the Federal Government on all legal questions.
The Federal Ministry of Justice has two Divisions concerned
with providing legal advice on the conduct of foreign affairs,
namely (i) the Industrial and Mercantile Law Division; and
(ii) the Public International Law and Comparative Law Division.
The former Division is headed by a Principal Crown Counsel
who is assisted by a Senior Crown Counsel and some Crown
Counsel. The bulk of the work of this Division comes from the
Ministry of Commerce and Industry, which is responsible inter
alia for External Trade, Industrial Development and Industrial

esearch. The Public International Law and Comparative
Law Division is also headed by a Principal Crown Counsel

ith a complement of one Senior Crown Counsel and a
umber of Crown Counsel. This Division is responsible for
roviding legal advice to the Ministry of Foreign Affairs and

mmonwealth Relations on the conduct of relations with other
vernments, international organisations (including United
ations) and nationals of other countries. In the course of its
rk this Division provides a Legal Officer as a member of the

igerian team in any negotiations on foreign affairs with any
er government. Occasionally when trade agreements are
otiated, the legal member of the Nigerian team is provided by
Industrial and Mercantile Law Division. The Public Interna-
l Law and Comparative Law Division is a repositary of

the international agreements or conventions entered into or
ed to by Nigeria. It also keeps copies of all such agree-

18 or conventions under which Nigeria inherited rights or
ligations on the attainment of independence.

As regards procedure, there are two ways for obtaining
advice by the Ministries. One is by addressing a letter to

Solicitor-General of the Federation setting out the problem
~equesting advice thereon. This is a common practice,

y in minor matters. The other method is by addressing
to the Solicitor-General through the file of the Ministry

• ned. This method will usually consist in writing a self-
Cdnote setting out tbe facts of the matter and asking for
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legal advice on specific points. This mode is normally adopted
in important matters. Within the Ministry of Justice itself, such
letters or files are assigned to the relevant Division for action.
Generally, routine matters are settled at the head of the Division
level, but more important matters are usually brought to the
attention of the Solicitor-General or his deputy or even for the
information of the Attorney-General (Commissioner of Justice).
All international agreements and conventions are, as a rule,
cleared with the Attorney-General before they are considered by
the Federal Executive Council.

Uganda: In Uganda, legal advice on international law
matters is tendered by the Ministry of Justice. However, there
is also a legal section in the Ministry of Foreign Affairs called
the "Economic, Legal and Cultural Division". This Division is
normally manned by a person with legal qualifications, but some-
times any Foreign Service officer could be assigned to head this
Division. In either case, reference is always made to the Ministry
of Justice for expert advice. *

Zambia : In Zambia legal advisory service to the Govern-
ment is centralised, i.e. there is no attachment of legal advisers
to Government Ministries. The Legal Advisor on International
Law is a section in the Ministry of Legal Affairs which is headed
by the Minister for Legal Affairs and the Attorney-General. The
Section which consists of only two lawyers advises the Govern-
ment for and on behalf of the Minister for Legal Affairs and the
Attorney-General. Legal advisory service being centralised.the
initiative is always taken by Government Ministries. BeSides
advising, the Legal Advisors appear in courts of law in ca~es
involving the Government not necessarily in matters touching
international law.

Merits of the System . to
«ter ItThe Governments which follow this system consl n of

h patterbe advantageous on account of the fact that under t e
. AtfaiJS

* It is, however, the intention of the Ministryof Fo~e:Dqualified
to establisha self containedLegal Division manne Y
lawyersin internationallaw.
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distribution of their governmental functions the ultimate res-
ponsibility for rendering legal advice on all matter~ rests w~th.the
Minister of Justice or the Attorney-General who IS the Principal
Law Officer of the Government. Legislation which requires to
be enacted for giving force to treaties is also his responsibility.
Since the Minister of Justice or the Attorney-General is in a
position to co-ordinate the work of all Government Departments
in the legal sphere, it is found to be advantageous to have the
international law advising function to be' also vested in the
Department under his charge, particularly as a good many
Government Departments apart from the Foreign Office are
today directly concerned with international law questions.

The other reason in support of this system, which is some-
times put forward, is that the Attorney-General's Department or
the Ministry of Justice acts independently of the administrative

inistries and occupies practically the position of independent
1advisers to those Departments. As a consequence, it is

ted, the Attorney-General's Department is able to bring about
~ectivityand independence in the examination of international

w problems which may not be possible if the legal advisers
e part and parcel of the administrative Ministries.

The third reason, which is given in support of the system,
that international law cannot be wholly divorced from munici-

legal systems, and as a consequence, it is better to have the
. e legal advisory service organised in the same Department

r the control of the Attorney-General or the Minister of
ice.

An additional reason, which appears to have substance in
era) cases, is the question of prospects of the persons who are

inted to work on international legal questions. It is said that
Officerswho have to deal with international law problems
to be included in a separate Division in the Foreign Minis-

~eir chances of promotion would be few and far between,
Y in the smaller Foreign Offices of the newly indepen-

C01Ul.tries.On the other hand, they could well look forward
b the top of the ladder if they were to be integrated with

rallegal advisory services of the government. This is a
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fairly important consideration because it is difficult to expect an
officer to give his best if he had little or no chance of promotion
and his counterpart in the general legal advisory side had all the
prospects before him.

Notwithstanding these considerations, there seems to be a
general trend in several countries to switch over to the pattern
of having specialist divisions in Foreign Offices, and this shows
that the Governments tend to regard the latter system to be
more advantageous from their point of view. It is often said
that international law calls for a great deal of specialisation and
is so inextricably mixed up with policy considerations of the
Government that a Legal Adviser is best able to serve his
Government if he were a part and parcel of the Ministry of
Foreign Affairs and responsible to the Minister in charge.

(ii) Establishment of an International Law Division ill rite
Foreign Office linked to the regular Foreign Service

The second pattern which is gradually gaining ground in
many countries is to have a department of international law
within the Foreign Office itself and to man the posts by officers
of the Foreign Service who may be posted on a tour of duty in
the International Law Division. In countries where this pattern
is followed, regular members of the Foreign Service who have
had a University degree or training in International Law are
eligible to be posted to the International Law Division. The
head of the Division usually has the rank of an Ambassador .or
Minister Counsellor who is assisted by other Foreign Servl.ce
officers of varying ranks depending on their number and the ~Ize
of the Division. In addition to the diplomatic officers, a are
lawyers are sometimes included on a permanent basis w?~ ~on

. . I L W DlvlSI
not liable to be transferred. The Internationa a. Affairs
which is directly responsible to the Minister tor Fore~gn. tern a-
is often sub-divided in two or three sections to deal WlthdlO eloP-
tional law advisory work, treaties, codification and ~ with
ment of international law which section is usually charge d pre-
the examination of drafts of international conventions a;oreigJl
parations for international legal conferences. In larg~rision arc
Offices individual officers of the International LaW DIV
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assigned specific departments so that the officer concerned could
act as the legal adviser of the department assigned to him subject
to the overall supervision of the head of the Division. Accord-
ing to our information the countries which follow this pattern
are:

Arab Republic of Egypt: In Egypt. legal advising on
international law problems is vested in the Office of the Legal
Adviser in the Minisiry of Foreign Affairs. The functions of
this department as set out in Article 2 of the Ministerial Decree

0.959 of 1960 are as under :-

i) to study international problems with a view to
considering the international problems of the Arab
Republic of Egypt from the point of view of interna-
tional law;

ii) to participate in the presentation of the position of
the Arab Republic of Egypt in international confer-·
ences;

iii) to prepare drafts of treaties and agreements to be con-
cluded by the Arab Republic of Egypt and take the
necessary measures for their conclusion, promulgation,
publication and registration with international organi-
sations as well as the necessary procedure for the
abrogation and termination of these treaties and agree-
ments in accordance with the provisions of the Decree
of the Council of Ministers dated September 21, 1955;

iv) to study, prepare, and draft the subjects and questions
referred to it by the Minister of Foreign Affairs.

Tbe Department of Legal Affairs and Treaties is an in-
part of the Ministry of Foreign Affairs and its Foreign

T~e officers alternate between the Department and the
diplomatic missions abroad. Assignments to the-:nt are made from among lawyers in the Ministry who

o some post-graduate training in international law at
r ~b~oad or those who have served in Egyptian per-
1blSSlons to international organisations.
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Dahomey: Questions pertaining to international law are
dealt with by the Department of Political and Legal Affairs of
the Ministry of Foreign Affairs. The Department is managed
by professional diplomats. Occasionally the Department con-
sults with the Ministry of Justice.

Indonesia: International legal problems are mostly hand-
led or channelled through the Directorate of Legal Affairs which
is an integral part of the Department of Foreign Affairs. The
Directorate is headed by the Director of Legal Affairs. At pre-
sent, the Directorate comprises a secretariat and three divisions
namely (i) The Division for International Law Affairs; (ii) Th~
Division for Treaty Affairs; and (iii) The Division for Codifica-
tion and Law Development Affairs. Besides the administrative
staff, the Directorate has a staff of ten lawyers most of whom be-
long to regular Foreign Service and they are subject to rotation
system. The Directorate deals with legal matters and/or legal
aspects of matters including international legal problems/aspects
in the advisory as well as executive capacity. The Directorate
is invited by other Departments and Agencies to discuss interna-
tional matters and legal problems with international legal
aspects in order to find a solution or determine an attitude. The
weight attached to the opinions of legal adviser normally varies
depending upon whether the issue at hand is of an overriding
legal or political character.

Iran : International legal problems are dealt with by the
Legal Department of the Ministry of Foreign Affairs. It bas a
staff of ten officers including the Director all of whom are I.a

w

school graduates and belong to the general cadre of the Fo~elg;
Service. The Ministry and its Legal Department are as

sls
::s_

by three senior legal advisers who are either law school ~r~stry
sors or private lawyers who render their services to th~ M.\~ell-
on a part-time basis. The Legal Department is ordJO';:~niStl'Y'
gaged in handling the legal problems dealt with by the ~bered
The opinions expressed by the Department are gen~raJ1Y~taJlCeS-
to, unless overruled in the light of exceptional clrc~~uestio
Preparatory work for conferences on internationalle~a witb

. ultatlOil
are handled by the Legal Department III cons
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Ministry's Department of International Organisations and other
Agencies.

Japan: Advising the Government on legal aspects of its
international activities is the primary function of the Treaties
Bureau of the Ministry of Foreign Affairs. The Treaties Bureau
is split into three divisions, namely (i) Treaties Division;
(in International Conventions Division; and (iii) Legal Affairs
Division. The first two Divisions take charge of conclusion of
treaties and other international agreements. The Legal Affairs
Division takes charge of the following :-

(I) Affairs concerning the disposition of matters in interna-
tional law and of other International matters; (2) Affairs con-
cerning the International Court of Justice and the Permanent
Court of Arbitration; and (3) Affairs concerning research on
treaties, international law , and domestic and foreign laws relat-
ing to foreign affairs, and concerning arrangement and compila-

. n of the materials necessary for the aforesaid purposes.
tructurally the Treaties Bureau is comprised of a Director-

eral, Division Heads, some career diplomats and their
iS~~lDts.Officers of the Bureau enjoy the same status as Foreign

•rvice Officers and advance in their position as general career
lomats. University professors who are experts in their fields

. ~lso called upon for their assistance. In most cases where the
istry of Foreign Affairs seeks an expert opinion a recognized

b I . 'oar ISasked to take up the question. In some cases several
olars are asked their opinions separately. In a few cases,
:ral s.c~olars are invited by the Ministry of Foreign Affairs to
.~ OPInI?ns o~ a specific question through joint discussion in
M~e.etmg WIth the Treaties Bureau officials. Furthermore,

imstry of Foreign Affairs holds a regular study meeting
re the Ministry officials and university professors make a

e rt alternatively on some current international legal questions:
tbreport of the Ministry's officials usually attaches importance

e pr.esentation of related documents and materials and their
tion Th t f . . fCOre' . e r~por 0 university pro essors lays emphasis

tical analysis of these questions.
theM' .rrnstry of Foreign Affairs has various other bureaus

are divided according to their functions, such as the
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United Nations Bureau, the Economic Affairs Bureau etc. and
bureaus according to areas, such as the Asian Affairs Bureau
the European Affairs Burecu, etc. When legal questions aris~
in connection with the activities of' any of these bureaus, legal
opinion of the Legal Affairs Division is asked as a rule.

Ministries other than the Ministry of Foreign Affairs have
their own departments which research into and give opinions on
legal questions arising in connection with the functions under
their jurisdiction. However, when international legal questions,
particularly questions on the interpretation of treaties concerned
or of international law in general, arise in connection with their
functions, these Ministries ask the opinion of the Ministry of
Foreign Affairs on such questions. Upon these requests, legal
opinions are given by the Ministry of Foreign Affairs, particu-
larly by the Legal Affairs Division.

Jordan: International legal questions are dealt with by
the Legal Department of the Ministry of Foreign Affairs, from
where they are sent either to the Cabinet or to the Ministry of
Justice for their opinion or for implementation, jf necessary. The
Legal Department is administered by the head of that Depart-
ment who is at the level of the rank of Ambassador and holds a
legal degree and is assisted by a qualified staff. All legal matters
in the Ministry of Foreign Affairs are referred to the Legal
Department for its opinion which serves as a guide for the
Ministry but it is not necessarily binding. Most of the Ministries
and Government Institutions have their own legal consultants
and the preparation for international conferences are arranged
by the concerned Ministry of Government institution.

Kuwait: Legal problems concerning international affajr~
are handled primarily by the Legal Department in the Minist~YI~_
Foreign Affairs. The Department of Legal Advice and ~egl~a_
tion is also competent to render opinion inter alia on l~t~rters

I '1 f Mllus
tional egal matters upon request from the Councl 0 d with
or Department of State. The Legal Department is st~ffe whose
officers belonging to the general cadre of Foreign Servl~~tiOn to
minimum training is a Bachelor of Law degree. In ad \rength
the head of the Department, there has normally been a S
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of seven legal officers. Opinions given by the Department are
given due weight. The Legal Department also undertakes
preparatory work for international conferences on international
legal questions.

The Philippines: In general, international legal problems
are handled by the Office of Legal Affairs which is a unit of the
Department of Foreign Affairs and is manned by officers of the
foreign Service who take their regular turn of posting abroad.
However, in specially difficult or important cases recourse may
be had to the Department of Justice whose Secretary (Minister)
is the official legal adviser of the Government, or even to legal
experts who are not in Government service. The Office of Legal
Affairs is headed by an officer with the rank and title of Assist-
ant Secretary, usually equivalent, depending upon the holder,
to the rank of Chief of Mission or Minister Plenipotentiary,' The
qualifications required for officers of the Department are those
of a member of the Philippine Bar and the Foreign Service. The
Office of Legal Affairs is split into three divisions, namely (i)
Law Division; (ii) Treaties Division; and (iii) Division of Trans-
port and Telecommunication, each of which is headed by a
Chief who is assisted by subordinate staffs. Legal issues are
leferred to the Office of Legal Affairs as a matter of routine. Its

vi~ may, of course, be overruled by the Secretary of Foreign
trans or of Justice. Philippines position papers are drafted by
e Office of Legal Affairs in consultation with the Office of

!J' N, Affairs and International Organisations in preparation for
IIIternational conferences.

Republic of Korea: In the Republic of Korea, the work
~gal advisin.g .o~ international law matters is the responsibility
',,' ~ Legal DlVlslOn of the Foreign Office. The officers of this
or~IO~ belong to the regular Foreign Service. The Division
'tit ~ In an advisory as well as executive capacity in dealing

~ntern~tionallegal affairs. Its functions range broadly from
11 ~cluslOn and interpretation of treaties including participa-

t.he negotiations, settlement of international disputes,
r tlon for the international law conferences to the legal

',,: Work on international law. Legal opinions given by it
n appropriate weight at every stage of policy making in
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particular regard to compliance with international law. Legal
advice may also be sought from outside experts.

Syrian Arab Republic: International legal problems are
dealt with, in general, in the Ministry of Foreign Affairs within
the Department of "the Legal Department and International
Treaties". The Department has at present three diplomatic
officers and is headed by a Director who has the rank of an
Ambassador. The Director as also the other officers of the
Department all have studied law in the University. International
legal problems are sometimes and in special cases dealt with by
the professors of international law of the Syrian Universities
under the auspices of the Ministry of Foreign Affairs.

Togo: Problems related to international law are dealt
with by the Directorate of Political and Legal Affairs in the
Ministry of External Affairs in consultation with the Procureur-
General of the Republic. This Department is composed of a
Director and an Assistant Director, both of whom are lawyers,
and a few associates.

Merits of the system

This system is also practised by Canada and a number of
Latin American States. The countries which follow this pattern
consider that the subtle admixture of legal and political fact?~S
which comprise the actual work of the International Law DI~I-
sion requires the skill and experience of officers trained both In
law and diplomacy and for this reason they favour a syste~
whereby legally qualified Foreign Service officers alternate be d
ween the Legal Division and diplomatic missions abroad a~e

h .. . . h F . Office ThuSoccasionally ot er DIVISions 10 t e orergn . . nee
. . . knowled nd expenesystem provides them With practical now e ge a. belief

in international relations. The basis for this policy IS t~~eJleet-
that it helps to prevent the separation, both physical and 10 hand

. the oneual, which occurs between Legal Advisers on d' ers are
and policy makers on the other if the Legal A. VIS

r lannlng·divorced from the mainstream of foreign po ICYP re
if· ers a.' as 0 IC 8fIIt also affords promotional opportuDltleS k which C

not obliged to remain for long periods at a fixed ran
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occur if they have to remain all the time in the Department of
International Law alone. It also creates the possibility of recruit-
ing trained persons in the Foreign Service; it helps to train a
large number of Foreign Service officers in the field of interna-
tiona I law which is important, particularly having regard to the
fact that a Foreign Service officer today has to deal with a
certain number of legal questions even when he is posted in a
diplomatic mission abroad. Apart from this, it avoids the ten-
dency within the Foreign Office to treat the legal advisers as
specialists to be consulted only on technical questions rather
than as day to day policy formulators. Moreover, it also safe-
guards against the psychological factor which sometimes is
found in the attitude of regular Foreign Service officers in
regard to th~ specialist in the Legal Division as some kind of a
poorer COUSID.

One great snag in this system, however, appears to be that
it often leads to lack of continuity. It has frequently happened
that due to normal promotions and transfers, a situation may
arise where all the officers of the Department are new and may
DOt be aware of the decisions which had been taken by their
predecessors in the past without spending a good deal of time in
looking up back papers. Another problem which arises is that
ereign Service officers who may be called upon to deal with

leaaI work at a particular stage are more often engaged in the
~urse of their tours of duty in other types of work and they
:.DUly not be fully conversant with the latest developments in the
eld. Moreover, international law problems not only arise in the
oreign Office, but in various other Governments also and one
Y often be faced with the task of coordination between such
rtments and the Foreign Office.

(iii) Establishment of a Specialist Division ill the Foreign
Office

.The third method which has found favour in some coun-
lS.to have a specialist division within the Foreign Office to
~lth aU matters concerning international law and treaties

lllan the Division with specialists who are not members
regUlar Foreign Service. Britain adopted this system when
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she decided to have a regular set up in the Foreign Office for
dealing with international legal problems. In the United States
of America the pattern is very much similar. Within the Asian-
African region, according to information available with us, this
system has been adopted in :-

India: In India, legal advice on international legal prob-
lems is rendered by the Legal & Treaties Division, a specialist
Division of the Ministry of External Affairs. It renders advice
not only to the Foreign Office but to other Ministries/Depart-
ments also concerned with international legal questions. The
Division is manned by qualified legal experts who constitute an
ex cadre personnel, i.e. they belong neither to the regular
Foreign Service nor to the general legal advisory service of the
Government. Apart from tendering advice on questions of
international law, officers of the Division participate in treaty
negotiation and enforcement, preparation of briefs on interna-
tional legal questions when litigation arises in respect thereof

. either before national courts or arbitral tribunals, the Interna-
tional Court of Justice and other international organisations and
assistance in the formation of foreign policy even on political
matters either in consonance with the tenets of established legal

. order or affecting minimal changes therein.

The Legal and Treaties Division is headed by a Legal
Adviser (with the rank of Joint Secretary) who is assisted by
directors, deputy directors, four assistant legal advisers and ten
law officers.

Pakistan: International legal problems are handled by a
specialist division in the Foreign Office called the "Legal and
Treaties Branch". The Legal and Treaties Branch is a part of the
Ministry of Foreign Affairs and has no connection with the
Ministry of Law. Law Ad-vice is sought by the political desks as
and when any problem arises in their work. It is also sought by
other Ministries/Division of Government regarding their prob-
lems of international law. As a rule advice given is generally
acted upon

The Legal & Treaties Branch is oomposed of the follow-
ing :-( 1) Legal Adviser-Joint Secretary-Director General;
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two Deputy Legal Advisers (rank Deputy Secretary) and one
Assistant Legal Adviser and one Section Officer. The posts of
legal officers are ex cadre posts and they do not belong to the
regular Foreign Service. Post-graduate qualification in interna-
tiona I law and some experience in the field is regarded neces-
sary.

Preparatory work for international conferences on interna-
tional legal questions is done by the Legal & Treaties Branch in
consultation with the Ministries/Divisions of the Government
most directly concerned with the matter administratively. If the
subject is such as not to concern any other Division of the
Government, the preparatory work and policy directions are
formulated within the Ministry of Foreign Affairs itself.

Sri Lanka: Legal advice on international law questions
is given by the Legal Division of the Ministry of Defence and
Foreign Affairs, which was established as a specialist division in
1963. The Legal Division furnishes legal advice not only to all
Branches of the Ministry of Defence and Foreign Affairs, but
also to all other Ministries and Departments involved in foreign
transactions covering such subjects as shipping, foreign loans,
civil aviation, tourism, etc. This specialist division, which is the
repository of the Government's treaty commitments, is consulted
on a regular basis in the drafting, interpretation, execution and
administration of treaties in which Sri Lanka is a party. Its
advice is also sought concerning initiatives taken by Sri Lanka
within the United Nations, the Specialised Agencies and other
international organisations. In recognition of the fact, that most
international political initiatives have a legal aspect and are often
couched in legal terms, formulation of foreign policy within the
Foreign Office is carried out in consultation with the Legal
Division.

The Legal Division of the Foreign Ministry exists side by
side with the Government's general advisory service which in
Sri Lanka is the Attorney-General's Department. Foreign Office
legal specialists consult Attorney-General's Department as and
when necessary in national interest. Correspondingly, the
Attorney-General's Department seeks the advice and assistance
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of the Legal Division of the Foreign Ministry on international
law questions.

Merits of the system

Persons who are normally recruited to posts in such
specialist divisions are those with experience in law practice or
teaching who are prepared to take up international law advising
as a career. This qualification assists them in understanding the
practical aspects of the questions that arise from time to time not
only in the Foreign Office but also in the various other Depart-
ments of the Government, because international law questions
arise not only in Foreign Offices but they do arise at the same
time in various other departments that deal with foreign coun-
tries and foreign problems in their own right separately. Thus,
legal advisory service is not only the problem of foreign policy
in the political sense, but also foreign policy in the technical,
functional, economic, commercial and other spheres. Therefore,
the particular merit of this system is that it leads to specialisa-
tion in a field where specialisation has become so important and
ensures continuity with the result that the work can be far more
expeditiously disposed of. Also, international affairs, foreign
policy and international law are today so closely inter-related
that it becomes essential having regard to the multifarious prob-
lems that arise in the Foreign Office from day to day that expert
legal advice be available, as it were, from counsel "within the
house".

Further, the sources of international law are frequently
difficult to determine and much of international law even at
present remains in a formative stage. The formation of interna-
tionallaw is, however, a process capable of direction through
constant State practice. The maintenance of consistency in the
State practice, desirable in itself, is also a means of establishing
norms of customary international law felt to be desirable by a
particular State. It requires a specialist in constant touch with
the practice of his own and other States to remain familiar with
the sources of international law and current trends in the
development of international law. For that reason Foreign
Ministry is the 'location of choice' for the practising interna-
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tional lawyer called upon to advise his Government on a regular
basis.

The proponents of this system also hold that as the highly
specialised field, it has not been found to fit readily into the
scheme of a State's general legal advisory service. It is often the
case that international law questions cannot be resolved by
reference to a clear-cut universally recognised and readily
accessible rules as in domestic law, and general legal advisory
services the world over have traditionally shown a reluctance to
give opinions in these circumstances on what often appear to
them to be questions of international policy rather than law.
Further, career prospects in a State's general legal advisory
service tend not to encourage specialisation to the degree called
for by the field of public international law. The line of ascent in
the career of a member of a State's general legal advisory
service may be expected to run through its traditional hierarchy
of positions to the highest courts in the land. The arena of the
international law specialist lies elsewhere, and the rewards of a
career of intense specialisation lie in a totally different direction.
It is in the milieu of international negotiations, claims and
counter-claims and in becoming part of international law that
he would seek fulfilment, and the Foreign Ministry is the only
institution which would in most countries offer entry to and
opportunities for advancement in this particular field.

The one drawback in this system is that in smaller Foreign
Offices the specialists who staff the International Law Division
may lack prospects for promotion and it is often frustrating for
persons employed as specialists to find that officers in the
Foreign Office who are much less qualified going up to top posts
only by reason of their being members of regular Foreign
Service. This is a situation which needs to be tackled and if it
can be solved by providing enough opportunities for the law
specialists, this may perhaps prove to be the best system. But
at the same time it is feared that if these law specialists become
a part of the Foreign Service and they go on diplomatic missions,
they mayor may not mostly remain legal. They may acquire
diplomatic skills but at the expense of their law skills. It is,
therefore, suggested that the International Law Division must
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continue to be a specialist division with a separate cadre of its
own, and in regard to promotions, it should supply the same pros-
pects as the regular Foreign Service. More precisely, "sep-
arate but equal" should be the rule rather than the exception.

(iv) Mixed System

Some countries have a mixed system, that is to say, whilst
maintaining a small international law section in the Foreign Office
the ultimate responsibility for rendering advice on international
legal questions is vested in the Attorney-General or the Prin-
cipal Law Officer of the Government. This pattern is in vogue
in Kenya and Malawi, subject to certain variations.

Kenya: International legal problems in Kenya are hand-
led by two departments which act in co-operation. These are
(i) The Attorney-General's Chambers which, constitutionally, is
the Advisor to the Government on all legal matters, both domes-
tic and international; and (ii) the Legal Division of the Ministry
of Foreign Affairs. Almost all issues of international law are
channelled through the Ministry of Foreign Affairs. Once a
document is received which requires either Government com-
ments or action, the Legal Division of the Ministry of Foreign
Affairs studies the document, prepares the comments and
forwards the same to the Attorney-General's chambers for
their comments. After the exchange of comments, a final paper
is prepared to incorporate the views of the two departments, and
that constitutes the legal position of the Government on the sub-
ject. The method of obtaining legal advice is the exchange of
comments by the two departments producing one view on the
subject. In case of difference of opinion on a particular legal
point, the view of the Attorney-General becomes final.

At present, the Legal Division has four lawyers who are
civil servants. The Attorney-General's Chambers also assign
certain lawyers in the Chambers to deal with issues on interna-
tionallaw.

The preparation for international conferences of legal ques-
tions is largely done by the Legal Division of the Ministry of
Foreign Affairs in consultation with the Attorney-General's
Chambers.
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Malawi : International legal problems are not handled
by any particular Ministry in Malawi. The competence to deal
with the same has been distributed among the various Ministries
depending upon their sphere of interest. In general, however,
the Attorney-General's Chambers are responsible for all legal
advice to the Government. be it on domestic issues or on interna-
tional legal problems. One such exception is that all inter~a-
tional boundary problems are the concern of the Treaties
Officer in the Ministry of External Affairs. Further, most straight-
forward technical subjects such as air services agreements (where
air law might be involved), the law of the sea (e.g. Geneva
Conventions of 1958 and the Third Law of the Sea Conference)
are fields in which the Treaties Officer advises the relevant
Government department on the legal implications involved with-
out involving the Attorney-General's Chambers. However, the
Treaties Officer himself is seconded from the Attorney-General's
Chambers and is ultimately answerable to the Attorney-General
although he ordinarily works in the Ministry of External
Affairs.

The method of obtaining legal advice is as follows: Ordi-
narily, the Ministry of External Affairs refers anything that
might have legal implications to the Treaties Officer but where
advice is sought on complex issues which necessitate amending
domestic legislation, then either the Permanent Secretary f~r
External Affairs or where necessary, the Treaties Officer, on hIS
own initiative when he is not quite sure about his opinion, refers
the problem to the Attorney-General.

The method of dealing with preparatory work for interna-
tional conferences on international legal questions is first by
consulting the Attorney-General on whether the domestic law is
compatible with the subject under discussion, and second!y,
consultations with the particular Ministry which is concerned WIth
the subject under discussion. For example, anything that con-
cerns Patents and related matters would be referred to the
Registrar-General's Department since the Registrar is directly
responsible for patents, trade marks and designs. If need be, the
Registrar and his subordinates would meet and discuss the sub-
ject of the Conference with officials of the Ministry of External
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Affairs and representatives of the Attorney-General's Chambers
so as to formulate a unified method of approach.

II. Nature of work in the International Law Division

(i) Advisory Functions

The primary and most important function of an Interna-
tional Law Division is to render advice to the Government on
issues affecting its foreign policy and other questions which in-
volve s.omeinternational law elements. In so far as the Foreign
Office IS concerned, a good deal of its work involving relations
with other States often involves, directly or indirectly, questions
of international law or practice and consultations with the legal
advisers become necessary before the Minister can decide upon
the action that is to be taken in a particular case or cases. It has
now become an almost invariable practice for the Minister to
consult his legal advisers before making a policy statement, both
in and outside the Parliament, and particularly so when it con-
tains a reference to any acts or omissions on the part of some
other State or States. Apart from purely routine communica-
tions between the Foreign Office and its diplomatic missions and
consular posts abroad and the internal administration of the
Foreign Service, there is hardly any matter which does not re-
quire consultation with the legal advisers. This is the reason
why in larger Foreign Offices, such as in Britain or the United
States, the Legal Adviser's Department is organised into
branches corresponding to the organisation of the Foreign Office
as a whole in various territorial and specialist divisions so that
any problem arising in a particular division of the Foreign Office
can be immediately referred to the Legal Adviser concerned.
Beginning with questions relating to a country's frontiers, utilisa-
tion of its natural resources like the waters of an international
river or the sea adjacent to its coast, treatment of foreign
nationals in its territory, protection of its citizens abroad, exam-
ination of policies and practices of other States, the work of the
Legal Adviser's Department extends even to such relatively
minor matters as customs privileges of a diplomat and granting
or refusal of passports. If a Government wishes to make a
representation to a foreign Government or lodge a protest, the
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Foreign Office has to be satisfied that its stand is correct in
accordance with the norms of international law and naturally the
Legal Adviser has to be consulted before the Government takes
any action.

Although the desirability and the need for frequent consulta-
tions with the International Law Division are well recognised,
practice varies from State to State regarding the stage at which
legal advisers are to be consulted and the method adopted
for referring problems to the International Law Division.
Experience shows that whilst the majority of the legal issues
which arise in the work of a Foreign Office are relatively
easy to tackle, there are some problems which need consideration
and scrutiny at the highest level or necessitate a great
deal of research. In the countries which maintain an
International Law Division in the Foreign Office, consultation
between the Foreign Service officers and the Legal
Department on most of the questions become a routine matter
and advice is tendered sometimes verbally and at times by record-
ing short minutes on the case file. This is particularly so in those
Foreign Offices where the legal adviser is kept in the picture at
all stages and the telegrams and communications received from
missions or posts abroad are either endorsed or circulated for in-
formation to the Legal Department. In the more complicated
cases which may require not only the attention of the legal
adviser of the Foreign Office, but may call for a reference to the
Principal Law Officer of the Government, a more formal pro-
cedure is often resorted to which involves preparation of a com-
prehensive statement of the case in the concerned political divi-
sion of the Foreign Office giving the history of the case, back-
ground information, issues involved, the possible repercussions
of the suggested action etc. A good many of the matters which
have to be dealt within the Foreign Office require expeditious
disposal and this is possible if the legal adviser has a specialised
knowledge of his subject and is kept in the picture regularly in
relation to the work of the Foreign Office as a whole and is not
regarded as an outsider to be consulted only when a problem
arises.

Apart from the Foreign Office, as already stated, there
are a large number of other departments whose work at some
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stage or the other involves questions of international law. Thus,
for example, the Ministry of Interior is very much concerned
with the question of the protection and treatment of aliens,
granting of asylum, extradition of fugitive offenders etc. whilst
the Treasury or the Ministry of Finance would be directly res-
ponsible for questions relating to foreign, aid, customs administra-
tion, taxation, and development programmes with foreign
collaboration. The Ministries or Departments of Trade and
Commerce are generally responsible for implementation of
bilateral and multilateral trade agreements whilst the Ministries
of Aviation, Transport and Communications would be concern-
ed with matters relating to air transit agreements, shipping and
other means of transportation, broadcasting, postal services,
etc. The Ministry or the Department of Defence is also con-
cerned with international law in the matter of use or deployment
of the armed forces including passage of warships and aircraft.

A few of the governments like the United States or the
United Kingdom have separate legal advisers for some of those
departments who deal with questions concerning both municipal
and international law. The method of consulting the depart-
mental legal adviser in such cases is very much similar to the
system set out above adopted by larger Foreign Offices, that is
to say, the legal adviser is kept in the picture in the day-to-day
functioning of the department. Since matters relating to these
departments cannot be handled in an isolated fashion and may
involve the general policy of the Government in foreign affairs,
the legal advisers of the department concerned are known
generally to keep closely in touch and act in consultation with
the Foreign Office legal department, In a vast majority of the
countries, however, these departments normally seek advice from
the general legal advisory department which is organised under
the Attorney-General or the Minister of Justice. The Attorney-
General's department may at times post resident legal advisers
in the Ministries or Departments concerned but they form part
and parcel of the general legal advisory services.

From the information available, it is not very clear as to
how international law problems arising in the various depart-
ments which are serviced by the general legal advisory depart-
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ment under the Attorney-General are handled, and what is the
relationship of that department with the Foreign Office legal
adviser in relation to the international law problems where a
separate international law department is maintained in the
Foreign Office. It is desirable that if international law problems
arising in the departments other than the Foreign Office 'are to
be handled by a different set oflegal advisers, close co-ordination
would be necessary between them and the Foreign Office legal
adviser in cases when the Foreign Office has a legal department
of its own.

(ii) Treaty-making and interpretation

Another important branch of the work of the International
Law Division is treaty-making and their interpretation. As a
matter of fact, a good deal of advisory work not only in the
Foreign Office but also in other Government Departments in-
volves interpretation of treaties. Consequently, if the legal ad-
viser is associated with the negotiation and conclusion of treaties,
he is better suited to render advice on problems which may in-
volve interpretation of that treaty. The practice in the' Arab
Republic of Egypt, Britain, Dahomey, India, Indonesia, Iran,
Japan, Jordan, Kuwait, Pakistan, Philippines, Republic of Korea,
Syria and Togo is usually to associate an officer of the Foreign
Office legal department from the early stages of negotiations
irrespective of the fact that the treaty may directly be related to
the work of some other government department. Experience
has shown that in matters of drafting as well as on substantive
issues, the legal adviser's viewpoint should be set forth at the
outset as it is often difficult to rectify a defect once the parties
have come to an agreement after hard bargaining. It may be
worthwhile to adopt this practice, especially in connection with
the conclusion of political treaties and more inportant trade
agreements.

Preparation of full powers and steps for ratification of
treaties are generally taken practically in all countries in the
Treaties Section of the Foreign Office. The Treaties Section is
usually one of the wings of the Legal Adviser's Department
where the Foreign Office maintains a legal department of its own.
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(iii) Preparation of Court Cases

Although handling of litigation and preparation of court
cases on behalf of the Government is generally the responsibility
of a centralised department like the Treasury Solicitor in Britain
or the Department of Justice in the United States and in the
Attorney-General's Department or the Ministry of Justice in the
case of Botswana, Kenya, Malaysia, Malawi, Nepal, Uganda,
Zambia and most other countries, it is now generally accepted
that the conduct of cases before the International Court of
Justice or International Arbitral Tribunals should vest with the
legal department of the Foreign Office. The legal Advisers
of the U.S. State Department and of the British Foreign Office
often act as the Agent for their Governments before the Interna-
tional Court of Justice and it is normally the practice for many
other States to accredit either an Ambassador or their Foreign
Office legal adviser as the Agent. Preparation of a case before
the International Court of Justice or an international arbitral
tribunal not only requires the collection of a good deal of fact-
ual data and legal material on the question at issue, but it also
necessitates submission of detailed briefs containing arguments
prior to the oral hearing. This is normally done in the Interna-
tional Law Section of the Foreign Office. A number of interna-
tional organisations have their own committees or tribunals
like the International Civil Aviation Organisation or the Interna-
tional Labour Organisation for settlement of disputes. Present-
ation of cases before such committees or tribunals is similar
to that of conducting cases before the International Court of
Justice or international tribunals. This work is also gradually
being taken over by the Foreign Office legal adviser though other
Government departments may be more directly concerned with
the subject-matter of the dispute. Cases involving international
law before national courts and tribunals are usually handled by
the department which is normally concerned with Government
litigation, but here again the Foreign Office legal adviser is often
associated with the preparation of the case.

In Britain, one of the functions which the Foreign Office
legal adviser performs in regard to cases before the local courts
is to consider the question of issue of certificates when the court
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desires to be informed of the status of a foreign State or a foreign
sovereign or a person claiming to be entitled to immunity from
the jurisdiction of the court. In the United States though such
a certificate is issued in the form of a suggestion by the Depart-
ment of Justice, it is so done usually at the instance of the
Foreign Office legal adviser. In the newly independent countries,
the practice of issuing certificates has yet to be developed,
but there is no doubt that when the courts adopt the
practice of accepting such certificates, the task would fall on the
legal adviser of the Foreign Office to determine judicially in each
case whether or not to issue a certificate in a particular case.

(iv) Codification and development of International Law

One important aspect of the work of the International Law
Division which has arisen in recent years relates to codification
and development of international law. It is well known that since
the establishment of the United Nations and the creation of the
International Law Commission, a systematic attempt is being
made to progressively develop rules of international law in order
to suit modern conditions and in the context of an interna-
tional community composed of independent nations all over
the world. An attempt is also being made to codify and formu-
late principles of international law on some of the important
topics in the form of law-making conventions so as to do away
with nebulous and customary rules which mayor may not be
acceptable to all nations. This involves careful examination of
formulations made by the International Law Commission as also
preparatory work for participation in international conferences
where the work of codification in the form of conventions
normally takes place. In recent years, the Law of the Sea, Diplo-
matic and Consular Relations, the Law of Treaties are some of
the subjects which have necessitated close attention of every
Foreign Office and the task has naturally fallen on the legal
adviser's department. Apart from the Sixth Committee of the
United Nations and the International Law Commission, there are
various other forums where international law is being! codified
or progressively developed, such as within the Organisation of
African Unity, the Organisation of American States, the Council
of Europe and various other forums. The United Nations
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Commission on International Trade Law and the United Nations
Commission on Trade and Development are handling legal ques-
tions in the field of trade and commerce and the work of these
bodies, though in the specialised field of trade, would need exami-
nation by the legal adviser's department in conjunction with the
legal advisers of the departments which are directly involved.

III. Status of the Legal Adviser and his role in policy
making

The status of a legal adviser in practically every country
all over the world has usually been kept at a high level so that by
reason of his position in the Government, he is able to effectively
participate in policy formulations. Thus, the Attorney-General
or the Minister of Justice is normally a person of cabinet rank
who is called in to advise the Government on important issues
and is associated with the policy formulations of the Government
as a whole. This trend is equally reflected in the rank and status
which is given to the Foreign Office legal adviser. Thus, in the
United Kingdom, the first incumbent of the post of legal adviser
in the Foreign Office was given the rank of an Under Secretary
of State who directly dealt with the Secretary of State for Foreign
Affairs. In the United States of America, the Legal Adviser of
the Department of State also enjoys almost a similar status. In
the Foreign Offices of the newly independent countries, the
Legal Adviser is a person of the rank of an ambassador and at
times that of a Minister Counsellor or a Secretary or a Joint
Secretary. It is essential that this status for the legal adviser of
the Foreign Office should be maintained which is commensurate
with the importance of international law in the international
relations of a country as a whole. It is desirable and necessary
that the legal adviser should be in a position to offer independent
and authoritative advice which should be given due weight by
the policy-making departments of the Foreign Office and this can
be so if the legal adviser is a person of high rank and directly
responsible to the Minister. In view of the fact that interna-
tional law is inextricably linked up with formulation of foreign
policy, it is important that the legal adviser should be consulted
at all stages of policy formulation and closely associated with
policy making. In the countries where the Government
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maintain the tradition of being guided by the advice of the legal
advisers, the general practice is invariably to associate him with
policy making and any tendency to make the legal adviser an
instrument for justifying the decision of administrative officials
is generally frowned upon. Nevertheless, the influence which
the legal adviser may be expected to bring to bear on the policy
formulation would depend upon his own personality, his relation-
ship with the policy making departments of the Foreign Office
and his own experience and knowledge in the field of interna-
tionallaw.
IV. Recruitment and training of personnel for

international law advisory service

As already stated, the recruitment and training of person-
nel depends largely on the pattern of organisation of the
international law advisory service in each Government. In cases
where this forms a part of the general legal service, the usual
method of recruitment is through regular civil service channels.
Under this system, the new entrants to the service are taken on
after a qualifying test and the minimum basic requirement is a
university degree in law or its equivalent. The period of train-
ing comes in during the probationary period following upon his
entry into the service though certain Governments have schemes
for sending their officers for speciaiised course of training in
international law at recognised institutions or universities.

In the countries where the international law advisory
service is linked with the regular foreign service; officers
are recruited through regular examinations or other
modes of selection prescribed for entry into the regular Foreign
Service. Out of these new entrants, persons who possess acade-
mic degree in law or are otherwise trained on the subject are
earmarked for being posted to the legal division in the course of
their career. Apart from a certain basic training which they
receive in the International Law Division itself, it is very seldom
that such officers are required to undergo any specialised train-
ing outside the Foreign Office. It has, however, been ~ound.that
several officers either take study leave in order to obtain a higher
degree in international law or take advantage of a posting in a
convenient place to acquire such higher qualification in order to
better their prospects.
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In ~he ~hird category of cases, that is where the Foreign
O~ce maintains a specialist division composed of persons who
WIshto make international law advising as their career, new en-
~rants are usually brought in who have at least a Masters Degree
ID L~w or equivalent professional qualification coupled with a
certain amount of experience in law practice or teaching. The
emphasis here is not only on high academic qualifications but
also on a degree of maturity gained out of experience so that
they ma~ be in a position to handle the job of a specialist in
international law. Some of the Foreign Offices which adopt this
pattern for their international law advisory services are known
to take in university professors on secondment or persons from
law practice for limited periods to man the more senior posts in
the department. This facilitates availability of the services of
experienced persons from time to time who may be reluctant to
join Government service as a career or to subject themselves to
postings and transfers outside their country.

V Advice from outside sources

It has been seen that even in most developed countries
eminent lawyers from outside the Government are often called in
and their advice sought in connection with presentation of court
cases or in specific fields which require specialised knowledge
and study. In Britain prior to 1885 the Foreign Office generally
sought advice from various experts who were practising advocates
and even the office of the Queen's Advocate was held by per-
sons who were not regular member of the Government. Even
in recent years, the British Foreign Office has not given up the
practice of consulting eminent professors or of engaging as
counsel legal practitioners for the presentation of their cases
before the International Court of Justice or arbitral tribunals. In
the United States, professors from various law schools are often
requested to serve in the State Department in advisory capacities
on specified fields and for specific periods. In the newly indepen-
dent countries which had little or no experience in the field
of international law, Governments had to rely heavily on out-
side lawyers not only from their own countries but also from
abroad in connection with presentation of their cases before
international forums as also for general advisory work on
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international law. In Iran, Japan, Philippines, Republic of Korea
and Syria, where the legal department in the Foreign Office is
manned by regular members of the Foreign Service, the associa-
tion of specialist professors has been a regular feature.

It is apparent tbat, however well organised a legaladviser's
department in the foreign Office may be, it would have to
depend on the skill and advocacy of experienced lawyers if the
government's case has to be adequately presented before the
International Court of Justice, arbitral tribunals or other forums.
This is hardly likely to be available within the department and
the government would have to depend on outside lawyer for
this purpose. Apart from this, some of the fields in interna-
tional law have become so specialised that it would need all the
skill of a recognised expert on that particular branch to tackle
the matter when an intricate problem arises. Moreover, the
preparation of a case or the presentation of a Government's
viewpoint may need such time-consuming process which the
Foreign Office legal adviser may not be able to devote. The
experience of Japan in utilising the services of professors in this
kind of work has proved to be extremely fruitful. Apart from
this, several countries have adopted the practice of including
professors and outside lawyers in their delegations to conferences
which involve drawing up of law making conventions. The need
for the services of persons from these sources is all the more
when the legal adviser's department of the Foreign Office is
manned by regular Foreign Service officers who rotate between
the Foreign Office and diplomatic posts abroad.

VI Library facilities

There can be little doubt that no legal adviser can effect-
ively discharge his duties in advising his Government unless he
is in possession of the tools of his trade, that is, an adequate and
well-equipped library. In this regard the newly independent
countries are somewhat at a disadvantage since they have not
had the opportunity to build up a collection of books and
materials on international law in the past and have to do so
practically from the scrap. Very of Ien, as pointed out by the
Delegate of India during the New Delhi session (January 1973),
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on account of the lack of proper library facilities and upkeep of
archives more time is taken in locating the relevant materials
than in tendering the advice. Further. it is often the case that
books and journals which were published sometime ago are not
readily available; and it is often difficult to make a choice since
so much material in various languages is scattered over so many
places. One of the sources which the legal adviser often needs
to refer to is the 'back papers', that is, policy statements or pre-
vious opinions given on an identical or similar issue which are
not usually available in published form. In older Foreign
Offices there is usually the practice of indexing such 'back papers'
so that they are readily available to the legal advisers whenever
the occasion arises. The newly independent countries naturally
lack this source since they were not directly concerned with'
foreign affairs during the colonial period. Occasions have been
known to arise when legal advisers have had to make long trips
to a European country to consult either old treatises on interna-
tional law or look up 'back papers' in the Foreign Offices of
their former colonial rulers. Fortunately, in many fields the law
is being so much revised and codified that an adequate supply
of United Nations material and current legal journals are likely
to fill the void which may be found due to non-availability of
classical works and 'back papers'.

vm. THE PROTECTION AND INVIOL~
ABILITY OF DIPLOMATIC AGENTS
:AND OTHER PERSONS ENTITLED
TO SPECIAL PROTECTION UNDER

INTERNATIONAL LAW



(i) INTRODUCTORY NOTE

During its twenty-third session held in 1971 the Interna-
tional Law Commission received a communication from the
Security Council drawing its attention to a request received
from the representative of the Netherlands concerning the need
for action to ensure the protection and inviolability of diplomat-
ic agents in view of the increasing number of incidents that were
taking place in various parts of the world. The Commission decided
at that session that if the U. N. General Assembly so requested,
it would prepare at its 1972 session a set of draft articles on this
subject with a view to submitting the same to the twenty-seventh
session of the General Assembly.

By resolution 2780 (XXVI) of 3 December 1971, the
General Assembly requested the International Law Commission
to study the question as soon as possible and to prepare a set
of draft articles dealing with offences committed against
diplomats and other persons entitled to special protection under
international law. The General Assembly also requested the
Secretary-General to invite comments from member States on
this subject.

In pursuance of the aforesaid decision, the Commission
took up this work during its 1972 session on the basis of a work-
ing paper prepared by Mr. Kearney (the then Chairman of the
Commission) containing certain draft articles and the observa-
tions that were received from 24 member States. The Commiss-
ion had also before it the text of a Draft Convention, known
as the 'Rome Draft', a working paper containing the text 'of a
Draft Convention submitted to the twenty-sixth session of the
General Assembly by the Delegation of Uruguay, the text of the
OAS Convention to Prevent and Punish the Acts of Terrorism
t~king the Form of Crimes against Persons and related Extor-
tions that are of International Significance, signed at Washing-
ton in February 1971, the Convention for the Suppression of
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Unlawful Acts against the Safety of Civil Aviation, signed at
Montreal on 23 September 1971, and the Convention for the
Suppression of Unlawful Seizure of Aircraft, signed at the Hague
on 16 December 1971.

The Commission gave detailed consideration to the subject
at its 1972 session and provisionally adopted a set of 12 draft
articles on the Prevention and Punishment of Crimes against
Diplomatic Agents and other Internationally Protected Persons,
which was submitted by the Commission to the General Assemb-
ly. The Commission in transmitting the draft articles to the
General Assembly indicated tha t it was up to the General
Assembly to decide whether in view of the urgency of the matter
the articles should be submitted forthwith to an international
conference for consideration or return the same to the Commiss-
ion for further study in the light of governmental comments.
The General Assembly during its twenty-seventh session decided
that the question should be included in the agenda of its twenty-
eighth session, to be held during 1973, with a view to the
elaboration of a Convention.

Under Article 3(a) of its Statutes, the Asian-African Legal
Consultative Committee is required to consider the work of the
International Law Commission and to give its comments thereon
with a view to assisting the member governments of the Commit-
tee in examining the draft articles prepared by the Commission.
Pursuant to the aforesaid mandate of the Committee, the
Committee's Secretariat prepared certain comments on the draft
articles on protection and inviolability of diplomats prepared ~y
the Commission and placed it before the Committee at Its
fourteenth session held in New Delhi in January 1973.

. . based
The draft articles prepared by the CommISSIOn were a: 'a15

. f OlllCI
on the fundamental premise that certain categones 0 (tied
characterised as 'internationally protected persons' were e~t~cles
to special protection, and towards that end the draft ~arded
provided that acts enumerated in Article 2 thereof bed r:hat tbe
as crimes by all States under their municipal laws; an
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offender be prosecuted and punished by any State irrespective
of the place of commission of the offence or the nationality of
the accused person. The draft articles also imposed an obliga-
tion on the State where the alleged offender might be found
either to extradite him or to proceed against him under its own
laws.

The mam question which the Secretariat urged the
Committee to consider in respect of the draft articles was :
which State or States should be competent or obliged to deal
with the offender in order to effectuate in the best possible
manner, the intention behind the proposed Convention
and also with a view to eliminate causes of friction between
States whilst implementing the provisions of the Convention?
The Secretariat pointed out that one possible view was that the
State where the offence had been committed should be the only
State competent and that State ought to under an obligation to
prosecute and punish the offender and the State where the offend-
er might be found should be under a legal obligation to extra-
dite the offender. Another view was that the offender should be
prosecuted and punished by the State where he was found. The
third view, which in fact had been adopted by the Commission,
was that every State was entitled to punish the offender and the
State where the offender was found would have the option either
to extradite him or to deal with him itself under its own laws.

Another question which the Secretariat posed for consider-
ation of the Committee was whether crimes committed out of
POlitical motive should be treated any differently for the purposes
of the proposed Convention. The Commission bad proceeded
On the basis that it should not be so.

At the New Delhi session, this matter was taken up in
e fifth plenary meeting held on the 13th of January 1973
though certain observations of a preliminary nature were

e during the discussions in the Committee, it was not in a
ilion to examine the draft articles and to give its views there-
since Some of the Delegates expressed the view that the
rnments should have sufficient time to consider carefully the
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draft articles prepared by the Commission in view of the
complexity of the subject and the delicate nature of the matter
covered by the draft articles. It was, however, decided that the
comments prepared by the Secretariat should be circulated to
the member governments so that they could be taken into
account by the governments whilst considering the draft articles.
The comments on the draft articles were also transmitted to the
United Nations in response to the invitation extended by the
General Assembly in its resolution 2926 (XXVII) of29 November
1972.

(ii) COMMENTS PREPARED BY THE SECRE-
TARIAT OF THE COMMITTEE ON THE
DRAFT AR TICLES PROVISIONALLY
ADOPTED BY THE INTERNATIONAL
LAW COMMISSION

Article 1

TEXT AS PREPARED BY THE

International Law Commission)

For the purposes of the present articles:

1. "Internationally protected person" means:

(a) A Head of State or a Head of Government,
whenever he is in a foreign State, as well as
members of his family who accompany him;

(b) any official of either a State or an international
organisation who is entitled pursuant to general
international law or an international agreement,
to special protection for or because of the perform-
ance of functions on behalf of his State or
international organisation, as well as members of
his family who are likewise entitled to special
protection.

2. "Alleged offender" means a person as to whom there
are grounds to believe that he has committed one or
more of the crimes set forth in Article 2.

3. "International organisation" means an inter-govern-
mental organisation.

ape . This article fulfils a two-fold purpose, namely, it gives
cificmeanings to certain expressions attributed for the pur--:8of the draft articles and secondly, by so doing it deter-
.~sthe SCopeof the applicability of the provisions of the draft

es. This is in accordance with the practice followed in
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many of the conventions adopted under the auspices of the
United Nations.

be taken to be at par with Heads of States for the purposes of
immunity under international law in view of the fact that when
the doctrine of immunity for the Heads of States was evolved, the
Heads of States in fact also were the Heads of their Govern-
ments. The Commission is, therefore, fully justified in includ-
ing these categories of persons among these entitled to special
protection. The visits of Heads of States and Governments are
very frequent in modern times and it is necessary to ensure that
full protection is afforded to them. We should, therefore, accept
this provision in the I.L.C. Draft.

There is, however, one point which needs to be considered.
The Minister for Foreign Affairs has always enjoyed a special
position under international law as he is the person through
whom International affairs of a State are conducted. (See Oppen-
heim, Vol. I, p. 764). In traditional international Jaw the Fore-
ign Minister was accordingly entitled to special protection. It is,
therefore, suggested that the Minister for Foreign Affairs should
also be included in sub-paragraph (a). In the Working Paper
prepared by Mr. Kearney all Ministers of Government were
brought in at par with Heads Of States and Governments in
paragraph 1 of Article 3 of his draft, The Commission does
Dot appear to have accepted this position. While there may be
little justification to bring in all Ministers within this category,
the position of the Foreign Minister is different and has been so
regarded in international law. We, therefore, recommend that
"Minister for Foreign Affairs" be included in sub-paragraph (a)
of this Article.

Sub-paragraph (b) defines other persons who are to be
regarded as "internationally protected persons". Persons falling
under this category are officials of either a State or an interna-
tional organization entitled to special protection under interna-
tional law or an international agreement, while on functional
duty for the State or the international organization as the case
lIlay be. Members of the family of such officials are also includ-
ed in this sub-paragraph for receiving special protection.

In formulating the text of sub-paragraph (b) the
Conllnission decided in favour of the descriptive
Jnethod of approach rather than an enumerative approach

being the best way of conveying the broadest scope possible

The corresponding provision in the I.L.C. working paper
prepared by Mr. Kearney is Article 3. Similar provisions have
been incorporated in the conventions dealing with allied
matters.

Paragraph I of this article defines what is meant by the
term "internationally protected persons" thus determining the
exact coverage of the scope of the draft articles in accordance
with the mandate of the Commission. contained in paragraph 2
Part III of the General Assembly Resolution 2780 (XXV£) dated
the 3rd December 1971. This paragraph differentiates between
the two categories of persons who, in the view of the Commiss-
ion, are to be accorded special protection. Sub-paragraph (a)
specifically refers to the special protection to be accorded to
Heads of States or Heads of Governments regardless of the
nature of their visit, whether official, unofficial or private.
While the Commission refrained from specifically mentioning
"presidential collegiate" in this sub-paragraph, it interpreted
the sub-para to include members of an organ which functioned
in the capacity of Head of State or Government in collegiate
fashion (See paragraph 2 of the Commentary to the draft articles
prepared by the Commission). This position could perhaps be
clarified by an Explanatory note to this article.

This principle of inviolability of Heads of States and diplo-
matic agents stemming from the fact that they were considered
sacrosanct has long been acknowledged by classical internatio~al
law as essential to the conduct of relations among soverel~n
States (See Oppenheim, 8th Edition, Vol. 1. p. 789). In t.~

case of States. inviolability is based on the principle of par ts
parem non habet imperium while in the case ofdi~lomatj~ a~~y.
on the principle of functional necessity for fulfillinx theIr only
Special protection in classical international law did nt verc
imply safety of their persons but included inflicting 0 s'~(I"al

. l1tema Ipunishment for offenders (See Hudson, Cases 011' In thC
Law, p. 780, Hackworth's Digest Vol. IV, page 398). should
modern context the position or Heads of Governments
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for the application of the draft articles. Mr. Kearney in his
Working Paper had followed an enumerative approach in para-
~raph 3 of his draft. The Commission in adopting the descrip-
tive method appears to have been influenced by article 2 of the
O.A.S. Convention and Article I of the Rome draft which were
before the Commission. We recommend that the method of
approach adopted by the Commission be regarded as correct.

The Commission in its commentary to this article explains
that the accordance of special protection to categories of persons
mentioned in sub·paragraph (b) is connected with the perform-
ance of official functions. Thus a diplomatic agent on vacation
in a State other than the host or the receiving State would not
ordinarily be entitled to special protection. We recommend
that this position be accepted as correct.

The Commission in its commentary has explained that the
preposition "for" used in this sub-paragraph relates to the speci-
al protection to be afforded by a receiving or host State and the
preposition "because of" refers to that afforded by a State of
transit. The Commission has also explained that the special
protection envisaged here applies to all officialswho are entitled
to inviolability as well as those entitled to a more limited con-
cept of protection. We feel that this position may be clarified
by an explanatory note to this article.

The use of both expressions "general international law"
and "international agreement" in sub-paragraph (b) was adopt-
ed by the Commission to enable the broadest scope of applica-
tion of the draft; for example, if the expression "general interna-
tional law" was not mentioned, diplomatic agents of States
not party to the Vienna Convention on Diplomatic Relations
might be considered as excluded from the application of sub-
paragraph (b). The draft also takes account of the new pro-
gressive trend in international law which includes the protection
of members of special missions.

The Commission in its Commentary on this sub_paragraph
explains that it intended to cover within the purview of sub-pa~a-.. tratlye
graph (b) diplomatic agents and members of the ad~llDlSf the
and technical staff of the mission within the meaDlng 0
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Vienna Convention on Diplomatic Relations; consular officials
and their staff within the meaning of the Vienna Convention on
Consular Relations; officials of the United Nations within the
meaning of Articles V and VIl of the Convention on the Privi-
leges and Immunities of the United ations; experts on missions
for the United Nations within the meaning of Article VI of the
aforesaid Convention: and officials of specialised agencies within
the meaning of Articles VI and VIlI of the Convention on the
Privileges and Immunities of Specialised Agencies. The Com-
mentary further states that Heads of special missions and mem-
bers of their diplomatic, administrative and technical staff and
Heads of Delegations, other delegates together with members of
their diplomatic, administrative and technical staff are also to be
included within the category mentioned in sub-paragraph (b).
It also appears from the LL.C's Commentary to paragraph 3 of
this article that officials of regional and other inter-government-
al organisations are also included in the category covered by
sub-paragraph (b) of paragraph J of this article.

On a close examination of this sub-paragraph we find that
whilst there would be no difficulty in according special protec-
tion to diplomatic and consular officers together with their
administrative and technical staff (as they would be covered
either by the Vienna Conventions or general principles of inter-
national law) and persons connected with the United ations
and Specialised Agencies either as delegates or as officials or
specialists who are covered by the two United Nations Conven-
tions mentioned above, some difficulty may be experienced about
the position of persons who are included in delegations to ad hoc
conferences or are sent to foreign countries either on goodwill
visits or for transaction of governmental business such as nego-
tiating agreements of various characters. The Convention on
8pecial Missions adopted in 1969 has yet to be ratified by many
States, and it is possible to visualise some cases which may not
be covered by this Convention.

. Having regard to the modern tendency and practice of
:all.ons to send official delegations for important governmental
U8lnesswhich are often headed by Ministers of Cabinet rank,
e COnsiderthat a specific provision should be made in the draft



252

articles which would clearly and without any doubt whatsoever
provide for special protection of such persons in this Convention.
There can be no doubt that the protection of Cabinet Ministers
and important officials who are sent on such delegations is of
equal, if not greater, importance to the home States than the
protection of their diplomatic agents. In fact, Mr. Kearney in
his Working Paper had specifically provided for protection of
this category of persons in Article 3(2) (g) of his draft even
though in Article 3(2) (c) he had separately included the cate-
gories of persons who would be entitled to personal inviolability
under the Convention on Special Missions.

We recommend that a provision similar to Article 3 (2) (g)
of Mr. Kearney's Working Paper should be included as sub-
paragraph (c) in paragraph I of Article I of the International
Law Commission's draft, at least by way of abundant caution,
even though it may be possible to take the view that they are
already included in sub-paragraph (b) of that article.

Paragraph 2 of this Article defines the expression "alleged
offender". The definition ought to be acceptabl e but we may
point out that difficulties could arise in its practical application
when a State may choose to proceed under this Convention.
This paragraph provides that there must be grounds to believe
that a person has committed a crime of the prescribed category-
and it ought to be so. But the question is who has to be satis-
fied about the existence of the grounds and in what manner -
should it be subjective satisfaction of the Authority 'or should it
be examined objectively? Unless this matter is clarified in the
draft, possible conflicts may arise in certain cases between two
or more States and particularly the State of nationality when a
State may choose to proceed against a person on its own satisfac-
tion that grounds do exist for trying him as an aJIeged offen-
der.

Paragraph 3 defines what is an "international organization"
within the meaning of the draft articles. In its comme~tar:.:
the Commission has clarified that "international organizatl.o~al
include not only those of a universal character but also regl~ons
and other inter-governmental organisations. For the rte~le.
given in the Commentary, this provision should be accep a
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A question arose before the Commission whether the
expression "international organisations" should include non-
governmental organisations of a certain character such as the
International Red Cross by reason of the fact that the officials
of such non-governmental organisations had to perform functions
which were in certain cases more important than those perform-
ed by officials of governmental organisations. The Commission
did not accept this proposal in view of the fact that it would be
difficult to draw a line, if non-governmental organisations were
also to be included. In the circumstances, we may accept the
recommendations of the Commission although it might have
been desirable to include officials of the International Red Cross
within the category of persons entitled to special protection.

Article 2
(Text as adopted by the Commission)

"The international commission, regardless of motive of:

(a) a violent attack upon the person or liberty of an
internationally protected person,

(b) a violent attack upon the official premises or the
private accommodation of an internationally
protected person likely to endanger his person or
liberty,

(c) a threat to commit any such attack,
(d) an attempt to commit such attack, and
(e) participation as an accomplice in any such attack,

shall be made by each State party a crime under
its internal law, whether the commission of the
crime occurs within or outside of its territory.

2. Each State party shall make these crimes
punishable by severe penalties which take into
account the aggravated nature of the offence.

3. Each State party shall take such measure as may
be necessary to establish its jurisdiction over these
crimes."

This article deals with two distinct though related matters,
Jy. (a) the determination ratione materiae of the scope of
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tbe draft articles by setting out tbe nature of the crime to which
the Convention will apply, and (b) tbe obligation of the States
parties to the Convention to prosecute and punisb those
crimes.

Articles I, 2 and 4 of the Working Paper prepared by
Mr. Kearney covered the subject-matter of the present draft
article. Similar, though not identical, provisions were also in-
corporated in the Rome draft, the O.A.S. Convention and the
draft Convention prepared by the Delegation of Uruguay.

Paragraph 1 of tbis article makes it the obligation of a
State party to the Convention to regard the acts enumerated in
this paragraph as crimes under its internal law. ir~espectil'e .of
whether the commission of the act takes place within or outside
its territory. A further obligation is imposed upon States to
treat such acts as crimes regardless of the motives of the offend-
er in committing the offence.

Two questions need consideration in regard to this para-
graph, namely: (i) Should a State be obliged ~o treat ~he acts
enumerated in this paragraph as crimes under Its ~wn mt:rnal
law even though they are committed outside its terntory ~,th a
view to punishing the offender, and (ii) whether the motlv~ of
the offender ought to be disregarded in treating the specified
acts as crimes.

Under customary international law, a State is co.mp~tent t~
regard a particular act or omission as a crime under Its l~ternha

. .., . d to punish t elaw when it IS committed in ItS own tern tory an . y
. d . hi its terntoroffender if the crime has been committe Wit \D . also

regardless of the nationality of the offender. A State 1~1 'OOS
. I f b' ts or omlSS

competent to punish its own natrona s or t err ac even
which would be regarded a~ crimes ~nd~r its ~nternai~:':rtic1e
though the same are committed outside Its terntory. tern-

C ., however con
as provisionally adopted by the omnussron, . d'n para-

Plates that every State would regard the acts speclfie ·'tted as
h be COIDID' 'graph I of this article, wherever t ey may d may be

crimes under its internal law so that the offe~ ~~n of the
punished irrespective of the place of the ~OIDID"~~~nthough
offence and irrespective of his nationality. This pOS' , ,
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somewhat inconsistent with the doctrine that 'crime is local', has
been applied in the case of piracy jure gentium and in respect of
war crimes.

It may be argued that if the proposed Convention is to
have any effective force, it is necessary that all States must
regard the acts specified in paragraph I of this article as crimes
under its internal law irrespective of the place of the commission
of the offence on the same footing as piracy or war crimes and
as such punishable by every State irrespective of the place of the
commission of the offence. It may be said that international
co-operation is essential for suppression of acts of terrorism
against internationally protected persons and the same can be
achieved best in the manner contemplated in this draft article.
On the other hand, it may be argued that international law
places an obligation on every State to prosecute and punish the
offender whenever acts of the nature mentioned in this article
are committed in its territory and that the scope of the proposed
Convention ought to be limited to emphasizing that obligation.
Thus, it may be contended that the State where the acts enumer-
ated in this paragraph have been committed should regard such
acts as crimes and deal with the offender in the usual manner,
namely, by apprehending and punishing him if he is found in its
territory or by taking out extradition proceedings if the offend-
er has taken refuge in the territory of some other State; and on
this basis it would be quite unnecessary to provide that a State
must regard the acts as crimes even if they are committed out-
side its territory. In any view of the matter, there should be no
Objection to accepting the recommendations of the International
Law Commission that the acts enumerated in this paragraph
aball be made by each State a crime under its internal law
because that will ensure that every State would regard acts of
this character as crimes if they are committed within its territory
and to that extent the provisions of this article would have

rVed a very useful purpose. As already stated, the point which
s careful consideration is whether the expression used in this

ragraph "whether the commission of the crime occurs within
OUtside of its territory" should or ~hould not be retained. In
first view of the matter, this has to be retained whilst in the

d view, this should be omitted.
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As regard the second point which requires consideration
with regard to this paragraph, namely, whether the concept
embodied in the expression "regardless of motive" should be
acceptable, the Commission in its Commentary has explained
that "regardless of motive" does not mean unintentional. The
Commentary states that if an offence has been committed with-
out any intention on the part of the offender, such as, traffic
accidents or when the identity of the person is not known, the
provisions of this article shall not apply. What is sought to be
conveyed by the expression "regardless of motive" is that if the
offender commits an act out of political or similar other motive,
that would still be regarded as a Crime. In other words, what the
Commission has done is to exclude the possibility of the appli-
cation of the doctrine which generally holds good in extradition
law ·that political offenders are not to be extradited. This
position has been more specifically and clearly set out in article
2 of the Working Paper prepared by Mr. Kearney.

There are two views possible on this question. On the one
hand, it may be argued that the entire object of the Convention
would be defeated if offences committed out of political motive
are excluded from its purview. It may be further argued that
the person of the Head of State, the Head of Government and
other persons entitled to immunity under international law or
international conventions are so sacrosanct or that their need for
special protection on account of functional necessity is so impor-
tant that crimes committed against their persons, for whatever
motives may be, need to be punished and that the concept of
"political offence" should be excluded from the scope of the
provisions of these articles. It is well known that crimes are
sometimes committed against such persons by offenders who
wish thereby to ventilate their grievances against the home State
of the person entitled to protection or at times even to embarra~s
their own government by attempting to establish that t e
government is incapable of securing the guarantees which .th~
are required to ensure under international law or internauonof
conventions. Consequently, it may be stated that if .0~en~;Sthe
this character were to be excluded, then the immuUltJes. '1 gedh pnVl e
Heads of States, Heads of Governments and ot er I tions
persons would become so imperfect that it may fetter re a
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between nations. It is also to be noted that under the various
municipal systems the motives of the offender in committing a
crimi~al a~t is hardly of any consequence and the perpetrator of
the crime IS to be punished according to the gravity of the crime
and not on the basis of his motive.

On the other hand, it may be stated that the crimes
enumerated in this article a re not ordinary offences since
according to the provisions of the Commission's draft States are
expect.ed. to punish the offender irrespective of the place of
comnnssion of the offence and the nationality of the offender. In
such a c.ase the principles applicable to extradition law ought to
be .applIcable. It may, therefore, be unjust that the principle
WhICh has held the field for a considerable period of time that a
person w~o co~mits a crime out of political motive ought not
be extradited IS .a wholesome principle which ought be appli-
cable, and there IS no reason why it should be excluded in the
case where the victim happens to be a person falling within the
cat~gory mentioned in article I of this Convention. It may be
pointed out that there are numerous instances where courts have
refused to extradite persons who were alleged to have committed
serious offences in another State once the Court was satisfied
that the offence was committed out of political motive and if the
p~rson was to be sent back, he was certain to be condemned for
hIS revolutionary activities. We cannot overlook the fact that
even today certain parts of Asia and Africa are either under
colonial domination or subjected to rule of alien people and it
m~y ~e urg:d that it would be unjust to subscribe to any
principle WhICh would have the effect of curtailing the right of
the. people to free themselves or to work for a government of
then own.

to t ?he .International Law Commission in its Commentary
h hIS article has clearly explained the scope and meaning of

t e. contents of sub-paragraphs (a) to (e) of paragraph 1 of this
ar~lcle. The domestic legislations of various States on the law of
crunes oft . diffand en con tam itterent terms with different connotations
ti t.he Commission appears to have made a distinct contribu-
IOn In fi di . .in . n mg expressions WhICh are reasonably well understood

vanous municipal legislations. It is difficult to suggest any



258

improvement in the wording of these sub-paragraphs but the
acceptability of some of the provisions would very much depend
on what decision is taken on the two major questions discussed
above. For example, it may be possible for some States to agree
to treat all the acts enumerated in sub-paragraphs (a) to (e) as
crimes when committed in their territory but they may not be
prepared to treat (c) or (d) and possibly (e) as crimes if the
obligation is to regard these acts as crimes even when committed
outside their territories.

Sub-paragraphs (a) and (b) of paragraph 1 of this article
are concerned with violent attacks either upon the person or
liberty of an internationaIIy protected person or upon the official
premises or the private accommodation of such a person which is
likely to endanger his person or liberty. Sub-paragraphs (c), (d)
and (e) incorporate a series of ancillary offences, namely, a
threat or an attempt to commit a violent attack or participation
as an accomplice therein. The Montreal, the Hague and the
O. A. S. Conventions as well as Uruguay's Working Paper and
the Rome draft had followed the method of enumerating specific
offences which were to be regarded as crimes under those
Conventions but the Commission has adopted a different
approach for reasons stated in the commentary to this article.
The Commission has explained that it had decided to use the
general expression "violent attack" in order to provide substan-
tial coverage of serious offences and at the same time to avoid
the difficulties which arise in connection with the listing of
specific crimes in a Convention intended for adoption by a large
number of States. The Commission has explained that it would
be open to each individual State which becomes a party to the
Convention to enumerate in its own legislation the variouS
offences which would fall under its own legal system within the
concept of violent attack upon the person or liberty or upon
official premises or accommodation. We consider the approach
of the Commission to be preferable in the circumstances.

n theSub-paragraph (a) refers to a violent attack upo h as
person or liberty of an internationally protected person suc to a
murder, wounding or kidnapping. Sub-paragraph (b) refers'vate
violent attack upon the official premises or the pfl
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accommodation of an internationally protected person likely to
endanger his person or liberty. The principle embodied in this
sub-paragraph is new and is not to be found in the O. A. S.
Convention, the Uruguay's Working Paper or the Rome Draft.
The Commission has explained that it was imperative to make
specific reference to such actions in a separate paragraph in view
of the frequency of acts like throwing of bombs at or forcible
entry into the premises of diplomatic missions, and of discharg-
ing of fire-arms at the residence of an Ambassador. The
Commission has, however; stated that sub-paragraph (b) was not
intended to include minor intrusion.

Sub-paragraphs (c), (d) and (e) refer respectively to a
threat, an attempt to commit a violent attack under (a) and (b),
and participation as an accomplice in any such acts. It may be
stated that Article I of the Hague Convention incorporates the
concept of threat whilst the Montreal Convention, Uruguay's
Working Paper and the Rome Draft include the other two con-
cepts incorporated in these sub-paragraphs.

The word "intentional" was expressly used by the
Commission to stress the fact that the offender must be aware of
the status of the internationally protected person enjoyed by the
victim and also to avoid the application of the article in cases
not falling within the scope of the paragraph such as injury in
an accident resulting from negligence. Article (I) of the Mont-
real Convention includes a similar provision.

Paragraph 2 of this article provides that the crimes set
forth in paragraph I should be made in internal laws of each
State party to the proposed Convention as "crimes punishable
by severe penalties which take into account the aggravated
nature of the offence". The Hague and Montreal Conventions
also provide that the offences covered by those two instruments
should attract severe penalties. There can be no doubt that
violent attacks against those persons who are the instrumental-
ities of States for conducting relations among nations constitute a
grave threat to world peace and security and that the perpetra-
tOrs of such crimes deserve to be severely punished in cases
Where their acts are regarded by the international community as
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crimes. The expression "severe penalties" used in paragraph 2 of
this article, however, may be regarded as somewhat vague
because what may be regarded as severe penalty in one country
may not be regarded as severe in another country. If one were
to proceed on the traditional basis that a State's obligation was
to punish crimes committed within its territories, then the
provisions of paragraph 2 would be quite appropriate because a
person committing a crime within the territory of a State would
be dealt with in accordance with the standard applied by that
State as to severe penalties. But if it is the intention that the
crimes committed even outside the territory of a State should be
punished by every State, then certain uniformity in the standard
of punishment would be required to be prescribed. For example,
in the case of piracy or war crimes, the standard of punishment
to be meted out by each State is fairly uniform; and if it is the
intention that the crimes of the nature enumerated in this article
should be punished by all States on the same basis as piracy or
war crimes, then a more specific provision would be necessary in
regard to the measure of punishment.

The scope of paragraph 3 of this article is not very clear
although similar provisions are found in the Hague and Montreal
Conventions and in the Rome Draft. Paragraph I of this article
is comprehensive enough in as much as it provides that each
State shall regard the categories of acts specified therein as
crimes under its internal laws, and if that is so, it will certainly
have jurisdiction over those crimes. The Commission considered
the provisions of paragraph 3 to be necessary in order to remove
any possible doubts but it appears to us that if paragraph 3 is
retained, it may be rather confusing and the interpretation of
paragraph 1 itself may be in some doubt. We would, therefore,
suggest the deletion of paragraph 3 from this article in view of
the very specific provisions of paragraph 1 itself.

Artic:}e 3
(Text as adopted by the Commission)

States party shall co-operate in the prevention of the
crimes set forth in Article 2 by : .

. . . their
(a) taking measures to prevent the preparatlOn in h se

respective territories for the 'commission of t 0
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crimes either in their own or in other territories;
(b) exchanging information and co-ordinating the taking

of administrative measures to prevent the commission
of those crimes.

The provisions of this article, according to the Commission,
are intended to result in more effective measures for the preven-
tion of the crimes set out in Article 2 of the draft. The corres-
ponding provision in Mr. Kearney's working paper is Article 6,
and substantially the same provisions have been made in Article
2, paragraphs (a) and (b) of the O. A. S. Convention and Article
9, paragraphs (a) and (b) of Uruguay draft.

There can be no doubt that it is a matter of considerable
importance to ensure that States do take measures to prevent
the commission of crimes of the nature covered by the Conven-
tion and this is perhaps more important than the punishment of
the offender. But the questions which arise for consideration are
whether the principle embodied in this article can reasonably be
said to be applicable to the situation and also whether this
article is not laying somewhat of an undue burden on the States.

The well-known rules concerning State responsibility
enjoin upon States to prevent their territory from being used for
unlawful or subversive activities against another State and that
doctrine appears to have been imported in paragraph (a) of this
article. Although the commission of a crime against a State
functionary of the category set out in Article I can perhaps be
regarded as an injury to the home State of the protected person,
nevertheless it is doubtful whether the doctrine of State responsi-
bility which enjoins a State to prevent its territory from being
used for unlawful activities against another State can be appli-
cable to a situation where a State itself is under an obligation to
treat such acts as crimes under its own laws and to punish the
offender for the same. There can be no objection if an obligation
is cast on a State to take measures for prevention of crimes with-
in its own territory, but to impose an obligation on a State that
it should take measures to prevent commission of such crimes in
the territory of another State may be too heavy a burden and
lead to unnecessary controversy between two or more States.
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For example, the home State of an internationally protected
person who is the victim of a violent attack may blame the State
in whose territory the crime was committed whilst the latter may
pass on the blame to a third State alleging that the crime was
really organised in the territory of that third State. From a
practical point of view it would be more effecti~e to provide
that each State shall take measures to prevent the commission of
the crimes in its own territory.

Paragraph (b) of this article is directed to ensuring interna-
tional co-operation for prevention of such crimes when they
are planned and organised on a basis whereunder criminal acts
are committed systematically by members of a group in more
than one country. In such cases, preventive action can be taken
only by co-ordination and exchange of information among the
States concerned and for this reason we consider the provisions
of paragraph (b) to be appropriate.

Article 4

(Text as adopted by the Commission)

"The State party in which one or more of the crimes set
forth in Article 2 have been committed shall, if it bas
reason to believe that an alleged offender bas fled from
its territory, communicate to all other States party all
the pertinent facts regarding the crime committed and
all available information regarding identity of the alleged
offender. "

This article deals with the case where the crime bas been
committed and the alleged offender has fled from the territory
of the State where the crime had been committed. Under the
provisions of this article, the State where the crime has been
committed is under an obligation to communicate to all other
~tate's part~ to the Convention the relevant facts an~ inf~rrn~~
non regarding the commission of the offence and the ldentlty
the alleged offender. The principle embodied in this article doeS
not have an equivalent either in the Montreal the Hague Of t~e

, . 'on In
O. A. S. Convention nor is there a corresponding proVISI
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Mr. Kearney's Working Paper. The reason behind the provisions
of this article appears to flow from the provisions of Article 2
which imposes an obligation on each State to punish a crime
against an internationally protected person irrespective of the
place of the commission of the 'Offenceor the nationality of th.e
offender. If such an obligation were to be cast on the States It
could effectively be carried out only if information was available
regarding the commission of the offence and the identity of the
offender from the State where the crime was committed.

We have already discussed under Article 2 the arguments
for and against having a provision which imposes an obligation
on States to punish crimes committed outside its own territory.
The provisions of this article, however, would be appropriate
even if a view is taken that only the State where the crime is
committed should be competent to punish the offender because
that State would need to know where the offender is before
sending a request for extradition.

We would, therefore, recommend that the provisions of
this article should be acceptable.

Article 5

(Text as adopted by the Commission)

I. The State party in whose territory the alleged offender
is present shall take the appropriate measures under
its internal law so as to ensure his presence for prose-
cution or extradition. Such measures shall be immedi-
ately notified to the State where the crime was
committed, the State or States of which the alleged
offender is a national, the State or States of which the
internationally protected person concerned is a
national and all interested States.

2. Any person regarding whom the measures referred to
in paragraph I of this article are being taken shall be
entitled to communicate immediately with the nearest
appropriate representative of the State of which he is
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a national and to be visited by a representative of
that State.

This article lays down what action is to be taken when the
al\eged offender is found on the territory of a State party to the
Convention following the commission of any of the crimes set
forth in Article 2. The Commission in its commentary has clari-
fied that action in accordance with the provisions of this article
would be taken only when there are grounds to believe that the
alleged offender has committed one or more of the crimes. This
article reproduces substantially the provisions of Article 6 of the
Hague and Montreal Conventions. The principles embodied in
this article are also to be found in several articles of
Mr. Kearney's Working Paper.

Paragraph 1 of this article postulates that the al\eged
offender may either be tried and punished in the State where he
is found or he can be extradited to the State where the offence
has been committed or even a third State, though the obligation
imposed by this article is merely to ensure that the alleged
offender does not escape from the territory of the State where
he is found. We have already discussed under Article 2 the
merits of the proposition that crimes covered by this Convention
shall be punishable by all States on the basis of which the
Commission's draft articles have been adopted. We have also
suggested an alternative basis that the crime shall be punished
only by the State in whose territory it has been committed.
Even if the latter view were to prevail, the provisions of this
paragraph would be appropriate because pending finalization of
extradition proceedings it is necessary to secure the presence of
the alleged offender in the territory of the State where he is
found. The principles embodied in this paragraph should, there-
fore, be acceptable.

An important question which would need to be examined
both in regard to this paragraph and Article 6 of the draft arti-
cles is : what should be the criteria for determining the cases
where the alleged offender should be tried in the State where be
is found and the cases where he should be extradited? If the
view is accepted that it is only the State in whose territory the

,
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crime had been committed should be the State competent to
punish the offender, no complication would arise because i~
that event, the obligation of the State where the offe~der IS
found is merely to extradite him and he can be h~ld in th~t
State until the extradition proceedings had been finahze~. But If
the basis of the Commission's draft is accepted, that IS, every
State is competent to punish the offender irrespective of wher~
the crime is committed or the nationality of the offender, It
would be necessary to formulate certain principles whereby any
possible disputes may be resolved where more than one State,
and particularlY the State where the offe~der is .found and the
State where the crime has been committed wish to try and
punish the offender. Since the acts specified in Article 2 are to
be regarded as crimes under internal laws of each State and the
standard of punishment to be awarded under different laws are
bound to vary, it may be of some consequence to the offender
where he is to be tried. Can be claim that he ~hould be
punished in the State where he is found or can he claim that he
should be extradited? Principles would, therefore, need to be
formulated for determining the matter when the accused p.erson
makes a formal request that he should be tried in tha~ particular
country or if he requests that he should be extradIted to the
State where the alleged offence has been committed or to the
State of his nationality.

There is one other matter which needs to be examine~ in
connection with paragraph I of this article, th~t is, t.h~ require-
ment of notification to all interested States m addition to the
State where the crime has been committed, the State. of t~e
nati onality of the alleged offender and the State of the nationality
of :he internationally protected person. How is a .State to. fin~
out which are the other interested States and what ISthe critena
for judging this matter? We feel that the. words "and all
interested States" should be omitted from this paragraph.

Paragraph 2 of this article, which is ~es.igned to safeguard
the rights of the alleged offender, is very. similar to those found
in a large number of bilateral or mul~i1ateral consular a~r.ee-
ments. Although this paragraph contams a healthy provlSlon
for safeguarding the interests of the accused person, what needs
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to be. co~sidered is how to afford such safeguards to a person
wh? JS either stateless or whose country is under colonial domi-
nation or under ~he rule of an alien people. The person may be
a re~ugee fro.m his homeland and does not wish to avail of the
services of his home State for protecting his interests; there may
be cases where the home State does not wish to give hi

t . S nn
pro ection. orne provision ought to be made for notification in
the. case of .such a person either to a competent organ of the
United NatIO~s or such other authority as may be agreed upon
by States parties to the Convention.

Article 6

(Text as adopted by the Commission)

.The State party in whose territory the alleged offen-
der IS present shall, if it does not extradite him submit
without ex.ception whatsoever and without und~e delay:
the c~se to ItS competent authorities for the purpose of pro-
secution, through proceedings in accordance with the laws
of that State.

. This article proceeds on the basis that every State has the
right and the obligation to prosecute an offender for crimes
e~umerated in Article 2 irrespective of the place of the commi-
SSIOn of the offence. The basic question as to whether this
should be so or whether the State in whose territory the crime
has been committed should alone be competent to prosecute
t~~ offender has already been discussed above, and the applica-
bility or otherwise of this article would depend upon the attitude
of States on that basic question. If the view is held that the
State where the crime is committed should alone be competent
to prosecute the offender, then the obligation of other States
would merely be to extradite him and no obligation or compe-
tence would devolve to prosecute the offender by such States.

From the manner in which this article has been worded
it seems that the primary obligation of the State where the alleg-
ed offender is found is to extradite him though the article is not
at all clear as to which State the offender is to be extradited. An
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option is, however, given to that State to proceed against the
alleged offender in accordance with the laws of that State. The
right of option under this article is wholly that of the State
where the offender is found and the only obligation on that
State is that if it decides not to extradite the alleged offender, then
it must proceed forthwith against the alleged offender, by sending
the case to its competent authorities for the purpose of prosecu-
tion. Once the option has been exercised by the State and the
case is sent to its competent authorities, there is clearly no further
obligation to extradite the offender even if the competent autho-
rities of that State find that there is no case for prosecution or
when he is acquitted by a court of law.

The Commission in its Commentary has explained that no
obligation is created under this article for a State to punish or
to prefer a charge against the offender. Its obligation is dis-
charged once it submits the case to its competent authorities for
the purpose of prosecution, and it will be up to those authori-
ties to decide whether to prosecute the alleged offender or not.
The Commission clarifies that if the action is taken in good faith,
the decision which those authorities may take regarding initiation
of criminal proceedings or the eventual acquittal of the alleged
offender is immaterial.

The principles embodied in this article are also to be found
in Article 5 of the O.A.S. Convention, Article 7 of the Hague
and Montreal Conventions, Article 4 of the Rome Draft and
Article 5 of the Uruguay's Working Paper. Similar provisions
have also been made in Articles 10, II and 12 of Mr. Kearney's
Working Paper.

If one were to proceed on the basis that every State is
competent to prosecute the offender, which alone can be the
basis of acceptance of this article. it appears to be somewhat
doubtful whether the provisions of this article would serve the
object of the Convention that the perpetrators of the crimes
enumerated in Article 2 are to be severely punished. In any
event, this article in its present form is likely to lead to consi-
derable friction between States. As already stated no criteria
has been laid down for the exercise of option by the State, that
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is, whether to extradite the alleged offender or to proceed against
.him locally. Furthermore, the accused person does not seem to
have any choice in the matter. Disputes may arise in cases where
the State where the offence has been committed wishes to extra-
dite the alleged offender and the authorities of the State where
the alleged offender is found decide to proceed against him in
their own courts and the offender is acquitted for want of evi-
dence even though the State has acted in good faith in exercising
its option. One could perhaps justify the provisions of this
article on the ground that under extradition law, political offen-
ders are not normally extradited and in such a case the State
where the offender is found would be obliged to prosecute him.
but then the draft articles themselves appear to proceed on the
basis that the concept of political offence is not to be recognised.

If this article is to be retained we would suggest for con-
sideration of the governments certain modifications by which an
objective test should be introduced for the exercise of the option
by the State concerned. The test to be laid down could very
well be that the alleged offender should as a general rule be ex-
tradited if the State where the offence has been committed
requests for his extradition, but if any other State wishes to
extradite him, then the option could be exercised at the discre-
tion of the State where the offender is found. The option could
also be exercised with the agreement of the State where the
offence has been committed or in the cases where it is clear that
evidence would be more easily available in the State where the
alleged offender is found than in the State where the offence has
been committed. An exception to the general rule could also
be made where the State is satisfied that if the offender were to
be extradited, he would be subjected to inhuman or degrading
punishment in the State which has requested for his extradition.

Article 7

(Text as adopted by the Commission)

1. To the extent that the crimes set forth in Article 2 are
not listed as extraditable offences in any extradition
treaty existing between States' party they shall be
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deemed to have been included as such therein. States
party undertake to include those crimes as extraditable
offences in every future extradition treaty to be con-
cluded between them.

2. If a State party which makes extradition conditional
on the existence of a treaty receives a request for
extradition from another State party with which it has
no extradition treaty, it may, if it decides to extradite,
consider the present articles as the legal basis for
extradition in respect of the crimes. Extradition shall
be subject to the procedural provisions of the law of
the requested State.

3. States party which do not make extradition condition-
al on the existence of a treaty shall recognise the
crimes as extraditable offences between themselves
subject to the procedural provisions of the law of the
requested State.

4. An extradition request from the State in which the
crimes were committed shall have priority over other
such requests if received by the State party in whose
territory the alleged offender has been found within
six months after the communication required under
paragraph 1 of Article 5 has been made.

This article is connected with Article 7 and applies when
a State decides to extradite the alleged offender. The provisions
of this article with minor modifications will still be appropriate
even if the view is held that a State where the offence has been
committed is the only one competent to deal with the offender
because extradition proceedings will have to be initiated in order
to bring back the alleged offender to the place of his prosecu-
tion. This article would be inapplicable only on a possible view
that the alleged offender must be punished by the State where
he is found and that he need not be extradited at all.

Under the current international practice, some States
extradite offenders only when a extradition treaty exists between
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the requested State and the requesting State whilst certain other
States are prepared to extradite offenders even in the absence of
a treaty. Both the categories of States, however, require that
the offence for which the extradition has been requested is an
extraditable offence under the laws of both the requested and
the requesting States. The object of this article serves the pur-
pose of providing a legal basis for extradition of the offenders in
accordance with existing law and practice. Similar provisions
are to be found in the O.A.S., the Hague and Montreal Conven-
tions as also in the Rome Draft and in the Uruguay's Working
Paper.

Paragraph 1 of this article is applicable when the States
concerned either have an extradition treaty in force between
them or when they subsequently enter into such a treaty. The
Commission in its Commentary has pointed out that most of the
crimes described in Article 2 are serious common crimes under
internal law of practically all States and as such would normally
be listed in existing extradition treaties under such categories as
murder, kidnapping, bornbing, breaking and entering and the
like. This paragraph is, therefore, intended to cover any possi-
ble case where any particular offence or offences might not have
been so listed in the existing extradition treaties.

Paragraph 2 of this article covers the case of States party
to the Convention which make extradition conditional on the
existence of an extradition treaty and where no such treaty exists
at the time when extradition is requested. The words in
this paragraph "if it decides to extradite" follow from the pro-
visions of Article 6 which gives the State concerned an option
in the matter. Whether or not these words should be retained
would depend upon the view that may be taken on Article 6.
The provision made in this paragraph that "extradition shall be
subject to the procedural provisions of the law of the requested
State" is in a accordance with normal extradition practice and
should be accepted. This provision, however, appears to be co.n~
fined to procedural aspects only and takes no note of substantIa
matters which some countries follow in principle, that is, no~~
extradition of political offenders. Whether a provision shou
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be made to cover such cases is a matter which needs considera-
tion.

Paragraph 3 of this article cover the situa~i?n between
those States which do not make extradition conditional .on the
existence of a treaty. Here also extradition is made subject to
procedural provisions of the law of the requested State.

Paragraph 4 deals with the case where .conflicting requests
for extradition have been made and it provides that am~ng s~ch
requests priority is to be given to the ~e.questof a State in WhICh
the crimes are committed. This provision has been. found to be
necessary in view of the general principle adopted in th~ draft
articles that every State has a right to prosecute and PUnIS~ -the
offender irrespective of where the crime h~s been committeddWhether or not this provision should be retained w?uld depen
upon the major question as to whether the offender ISto ~e dealt
with only by the State where the offence has been c~~mItted or
by all States irrespective of the place of the commrssion of the
offence or the nationality of the offender.

Article 8

(As adopted by the Commission)

Any person regarding whom proceedi~gs are being
carried out in connexion with any of the cnmes set forth
in Article 2 shall be guaranteed fair treatment at all stages
of the proceedings.

This article incorporates the principles .of. natural justice
which are known to all civilised canons of Ju.nsprudence and
includes certain guarantees available to a detamed. o~ ac~us~:
person under various legal systems. The CommIssI~n. in I s
Commentary to this article has stated that the provisrons of
Article 8 are intended to safeguard the ri~hts of .the alleged
offender from the moment he is found until the t.lme when ~
final decision is taken on his case. We are of the VIewthat this
clarification, which is stated in the Commentary, sho~ld find a
place in the article itself since the proposed Convention, when
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it is adopted, would contain only the provisions which are set out
in the text of the article and it is rather important to clearly
state in the text of the article itself that the guarantees should be
available at all stages.

The Commission has also explained in its Commentary
that it had preferred to use the expression "fair treatment"
because it was more comprehensive than the expressions which
are normally found in the Constitution of States and their muni-
cipallaws such as "due process", "fair hearing" or "fair trial".
The views expressed by the Commission on this matter appear
to be correct because the expressions "fair hearing" or "fair
trial" are often linked with the actual trial of the accused person
and may not cover the period of his detention during investiga-
tion and pending trial. The expression "due process" is found
in the Constitution of the United States of America and certain
other municipal systems. The American courts have given a
very broad meaning to the expression "due process" which
would cover within its scope all the guarantees which should
normally be available to a person accused of an offence or who
is detained at all stages. The expression may, however, not be
quite clearly understood in all countries without the assistance of
judicial interpretation as available in the United States. It may
consequently lead to some doubt if the expression "due process"
were to be used in this article. We would, therefore, support
the text of Article 8 as provisionally adopted by the Commission,
subject to the addition of a clause which would clarify that the
treatment guaranteed under this article is to be made available
at all stages from the time of apprehension of the alleged offen-
der until the final disposal of the case against him.

Article 9

(Text as adopted by the Commission)

The statutory limitation as to the time within which
prosecution may be instituted for the crimes set forth in
Article 2 shall be, in each State party, that fixed for the
most serious crimes under its internal law.

In order to appreciate the scope of this article it is neces-
sary to clarify that under certain systems of penal law an
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offender cannot be prosecuted or punished if a period of time as
prescribed by law has elapsed between the commission of the
crime and the prosecution of the offender, that is to say, an
offender becomes immune from prosecution at the expiry of
the specified time-limit prescribed by the relevant law. The
period prescribed varies according to the gravity of the offence
and the usual practice adopted by States is to provide for a
longer period of limitation for graver offences. The con-
cept of a time-limit for prosecution of an offen~er ~s, ho~-
ever, not recognised in the Common Law system WhICh IS a~~h-
cable in Britain, United States, some of the former British
territories in Asia and Africa and other countries in the Common-
wealth. Under the Common Law system an offender may
be prosecuted and punished whenever he is found irrespective of
any time lag between the commission of the offence and the
prosecution of the offender. In the countries which recognise in
principle a period beyond which prosecution is not permissible,
the time-limit is not uniform and varies from country to country.

We find the provisions of this article in its present form to
be unacceptable in a situation where the alleged offender can be
prosecuted and punished by all States irrespective of the plac.e
of the commission of the offence which concept forms the baSIS
of the Commission's draft articles. In view of the fact that in
some States there would be no period of limitation during which
the offender may be prosecuted and also in view of the fact that
the period of limitation for prosecution of the offender would
vary from State to State, a siutation may arise where the offen-
der becomes immune from prosecution in the State whilst he
remains liable to be prosecuted and punished in another. Con-
flicts between States may arise from such a situation where a
State may demand extradition of the alleged offender but under
the laws of the State where the alleged offender has been found,
he is immune from prosecution. If the basis on which the Com-
mission's draft articles have been adopted is to be accepted,
namely, that all the States are competent to punish the offend~r,
it would be necessary to prescribe in this article itself definite
periods of limitation which would be universally applicable in a~1
States, rather than leave the matter to be governed by the mum-
cipallaw of each State.
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If, on the other hand, the view prevails that the offender
is to be prosecuted and punished only by he State where the
offence has been committed or by the State where he is found
the provisions of this article may be regarded as acceptable. '

The Commission in its Commentary has explained that the
period of limitation prescribed in this article is the time within
which prosecution is to be instituted and that it does not refer to
any limitation as regards punishment. This is clear enough from
the wording of the article itself.

Article 10

(Text as adopted by the Commission)

1. States party shall afford one another the greatest
measure of assistance in connexion with proceedings
brought in respect of the crimes set forth in Article 2,
including the supply of all evidence at their disposal
necessary for the prosecution.

2. The provisions of paragraph 1 of this article shall not
affect obligations concerning mutual judicial assistance
embodied in any other treaty.

This article envisages co-operation between States party to
the Convention in connection with criminal proceedings
brought in respect of the crimes set forth in Article 2
by imposing an obligation to afford one another the greatest
measure of judicial assistance. This article is of considerable
importance and in keeping with the general objectives behind
the provisions of the draft articles. It is clear that if the alleged
offender is to be tried in a State in which the crime was commi-
tted, it is necessary to make testimony available to the court
hearing the case. Apart from this it is possible that some of the
evidence required may be available in third States.

Even if it is decided that the crime is to be punished only
by the State where it is committed, the provisions of this article
would still be appropriate as evidence may be in possession of
the State where the offender is found or even in third States.
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We accordingly recommend that the provisions of this article
in its present form be accepted.

Article 11

(Text as adopted by the Commission)

The final outcome of the legal proceedings regarding
the alleged offender shall be communicated by the State
party where the proceedings are conducted to the Secr~tary-
General of the United Nations who shall transmit the
information to the other States party.

The provisions of this article become necessary mainly.in
the context that all States are entitled to prosecute and pUQlsh
the alleged offender for the crimes enumerated in Article 2 of
the draft articles. Once a person has been prosecuted and
punished by a State, he should not be placed in jeopardy for a
second time in respect of the commission of that very offence.
In order to ensure that no State proceeds against that perso~ a
second time either by demanding his extradition or by dealing
with him when he is found in its territory, the provision for the
notification to all States is necessary. Apart from the provisions
of Article II, we feel that a specific provision should be made in
the Convention that no person shall be punished twice for the
same offence. This is a principle which is recognised in the
Constitutions and municipal law of many States and we would
suggest that a specific article be incorporated in the dr~ft articles
providing for protection of a person agaI~st double Jeopardy.
Such an article may be incorporated as Artlcle II-A. The pro-
tection against double jeopardy is so important a~d almost
universally acceptable that a specific and separate article needs
to be incorporated in the draft articles to deal with the matter.

Article 12

(Text prepared by the Commission)

Alternative A

1. Any dispute between the parties ansmg out of the
application or interpretation of the present articles
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that is not settled through negotiation may be brought by
any State party to the dispute before a conciliation commi-
ssion to be constituted in accordance with the provisions of
this article by the giving of written notice to the other
State or States party to the dispute and to the Secretary-
General of the United Nations.

months of its initial meeting, it shall prepare as soon as
possible a report of its proceedings and transmit it. to the
parties and to the depositary. The report shall include
the commission's conclusions upon the facts and questions
of law and the recommendations it has submitted to the
parties in order to facilitate a settlement of the dispute. The
six month time-limit may be extended by decision of the
commission.2. A conciliation commission will be composed of three

members. One member shall be appointed by each party
to the dispute. If there is more than one party on either
side of the dispute they shall jointly appoint a member of
the conciliation commission. These two appointments shall
be made within two months of the written notice referred
to in paragraph 1. The third member, the Chairman,
shall be chosen by the other two members.

7. This article is without prejudice to provisions concern-
ing the settlement of disputes contained in international
agreements in force between States.

Alternative B

3. If either side has failed to appoint its member within
the time-limit referred to in paragraph 2, the Secretary-
General shall appoint such member within a further period
of two months. If no agreement is reached on the choice
of the Chairman within five months of the written notice
referred to in paragraph I, the Secretary-General shall
within the further period of one month appoint as the Chair-
man a qualified jurist who is not a national of any State
party to the dispute.

1. Any dispute between two or more parties concerning the
interpretation or application of the present articles which
cannot be settled through negotiation, shall, at the request
of one of them, be submitted to arbitration. If within six
months from the date of the request for arbitration the
parties are unable to agree on the organization of the arbi-
tration, anyone of those parties may refer the dispute to
the International Court of Justice by request in conformity
with the Statute of the Court.

4. Any vacancy shall be filled in the same manner as the
original appointment was made.

2. Each party may at the time of signature or ratification
of these articles or accession thereto, declare that it does
not consider itself bound by the preceding paragraph. The
other parties shall not be bound by the preceding para-
graph with respect to any parties having made such reserv-
ation.

5. The commission shall establish its own rules of proced-
ure and shall reach its decisions and recommendations by
a majority vote. It shall be competent to ask any organ that
is authorized by or in accordance with the Charter of the
United Nations to request an advisory opinion from the
International Court of Justice to make such a request
regarding the interpretation or application of the present
articles.

3. Any party having made a reservation in accordance
with the preceding paragraph may at any time withdraw
this reservation by notification to the Depositary Govern-
ments.

6. If the commissron is unable to obtain an agreement
among the parties on a settlement of the dispute within six

This article contains provisions regarding settlement of
disputes which may arise out of the a~plication or intez:P~etation
of the provisions of the draft Convention. The Commission has
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made two alternative formulations which provide respectively
for the reference of the dispute to conciliation (Alternative A) or
to an optional form of arbitration (Alternative B).

It is now the general practice to include a provision for
settlement of disputes in multilateral conventions and consequent-
ly such a provision ought to be included in any Convention
which may be adopted for the purpose of protection and inviol-
ability of diplomatic agents. The Commission has limited itself to
suggesting a conciliation and an arbitration procedure as embodi-
ed in Alternatives A and B since in the light of current
experience, they represent the largest measure of agreement that
would appear to exist among governments on the question of
settlement of disputes.

Alternative A is on similar lines as Article 66 of the Vienna
Convention on the Law of Treaties and the Annex thereto which
found support from a substantial number of Asian-African Dele-
gations. Alternative B practically reproduces the text of Article
14 of the Montreal Convention. The texts of both the alterna-
tives, whichever is approved in principle, would need certain
changes but we have refrained from making any suggestions at
present in view of the fact that the governments should first
decide on the principle underlying the two alternatives and the
formulation of the texts would very much depend on the decision
on this basic question.



272

it is adopted, would contain only the provisions which are set out
in the text of the article and it is rather important to clearly
state in the text of the article itself that the guarantees should be
available at all stages.

The Commission has also explained in its Commentary
that it had preferred to use the expression "fair treatment"
because it was more comprehensive than the expressions which
are normally found in the Constitution of States and their muni-
cipallaws such as "due process", "fair hearing" or "fair trial".
The views expressed by the Commission on this matter appear
to be correct because the expressions "fair hearing" or "fair
trial" are often linked with the actual trial of the accused person
and may not cover the period of his detention during investiga-
tion and pending trial. The expression "due process" is found
in the Constitution of the United States of America and certain
other municipal systems. The American courts have given a
very broad meaning to the expression "due process" which
would cover within its scope all the guarantees which should
normally be available to a person accused of an offence or who
is detained at all stages. The expression may, however, not be
quite clearly understood in all countries without the assistance of
judicial interpretation as available in the United States. It may
consequently lead to some doubt if the expression "due process"
were to be used in this article. We would, therefore, support
the text of Article 8 as provisionally adopted by the Commission,
subject to the addition of a clause which would clarify that the
treatment guaranteed under this article is to be made available
at all stages from the time of apprehension of the alleged offen-
der until the final disposal of the case against him.

Article 9

(Text as adopted by the Commission)

The statutory limitation as to the time within which
prosecution may be instituted for the crimes set forth in
Article 2 shall be, in each State party, that fixed for the
most serious crimes under its internal law.

In order to appreciate the scope of this article it is neces-
sary to clarify that under certain systems of penal law an
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offender cannot be prosecuted or punished if a period of time as
prescribed by law has elapsed between the commission of the
crime and the prosecution of the offender, that is to say, an
offender becomes immune from prosecution at the expiry of
the specified time-limit prescribed by the relevant law. The
period prescribed varies according to the gravity of the offence
and the usual practice adopted by States is to provide for a
longer period of limitation for graver offences. The con-
cept of a time-limit for prosecution of an offen~er ~s, ho~-
ever, not recognised in the Common Law system WhICh IS a~~h-
cable in Britain, United States, some of the former British
territories in Asia and Africa and other countries in the Common-
wealth. Under the Common Law system an offender may
be prosecuted and punished whenever he is found irrespective of
any time lag between the commission of the offence and the
prosecution of the offender. In the countries which recognise in
principle a period beyond which prosecution is not permissible,
the time-limit is not uniform and varies from country to country.

We find the provisions of this article in its present form to
be unacceptable in a situation where the alleged offender can be
prosecuted and punished by all States irrespective of the plac.e
of the commission of the offence which concept forms the baSIS
of the Commission's draft articles. In view of the fact that in
some States there would be no period of limitation during which
the offender may be prosecuted and also in view of the fact that
the period of limitation for prosecution of the offender would
vary from State to State, a siutation may arise where the offen-
der becomes immune from prosecution in the State whilst he
remains liable to be prosecuted and punished in another. Con-
flicts between States may arise from such a situation where a
State may demand extradition of the alleged offender but under
the laws of the State where the alleged offender has been found,
he is immune from prosecution. If the basis on which the Com-
mission's draft articles have been adopted is to be accepted,
namely, that all the States are competent to punish the offend~r,
it would be necessary to prescribe in this article itself definite
periods of limitation which would be universally applicable in a~1
States, rather than leave the matter to be governed by the mum-
cipallaw of each State.
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If, on the other hand, the view prevails that the offender
is to be prosecuted and punished only by he State where the
offence has been committed or by the State where he is found
the provisions of this article may be regarded as acceptable. '

The Commission in its Commentary has explained that the
period of limitation prescribed in this article is the time within
which prosecution is to be instituted and that it does not refer to
any limitation as regards punishment. This is clear enough from
the wording of the article itself.

Article 10

(Text as adopted by the Commission)

1. States party shall afford one another the greatest
measure of assistance in connexion with proceedings
brought in respect of the crimes set forth in Article 2,
including the supply of all evidence at their disposal
necessary for the prosecution.

2. The provisions of paragraph 1 of this article shall not
affect obligations concerning mutual judicial assistance
embodied in any other treaty.

This article envisages co-operation between States party to
the Convention in connection with criminal proceedings
brought in respect of the crimes set forth in Article 2
by imposing an obligation to afford one another the greatest
measure of judicial assistance. This article is of considerable
importance and in keeping with the general objectives behind
the provisions of the draft articles. It is clear that if the alleged
offender is to be tried in a State in which the crime was commi-
tted, it is necessary to make testimony available to the court
hearing the case. Apart from this it is possible that some of the
evidence required may be available in third States.

Even if it is decided that the crime is to be punished only
by the State where it is committed, the provisions of this article
would still be appropriate as evidence may be in possession of
the State where the offender is found or even in third States.
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We accordingly recommend that the provisions of this article
in its present form be accepted.

Article 11

(Text as adopted by the Commission)

The final outcome of the legal proceedings regarding
the alleged offender shall be communicated by the State
party where the proceedings are conducted to the Secr~tary-
General of the United Nations who shall transmit the
information to the other States party.

The provisions of this article become necessary mainly.in
the context that all States are entitled to prosecute and pUQlsh
the alleged offender for the crimes enumerated in Article 2 of
the draft articles. Once a person has been prosecuted and
punished by a State, he should not be placed in jeopardy for a
second time in respect of the commission of that very offence.
In order to ensure that no State proceeds against that perso~ a
second time either by demanding his extradition or by dealing
with him when he is found in its territory, the provision for the
notification to all States is necessary. Apart from the provisions
of Article II, we feel that a specific provision should be made in
the Convention that no person shall be punished twice for the
same offence. This is a principle which is recognised in the
Constitutions and municipal law of many States and we would
suggest that a specific article be incorporated in the dr~ft articles
providing for protection of a person agaI~st double Jeopardy.
Such an article may be incorporated as Artlcle II-A. The pro-
tection against double jeopardy is so important a~d almost
universally acceptable that a specific and separate article needs
to be incorporated in the draft articles to deal with the matter.

Article 12

(Text prepared by the Commission)

Alternative A

1. Any dispute between the parties ansmg out of the
application or interpretation of the present articles
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that is not settled through negotiation may be brought by
any State party to the dispute before a conciliation commi-
ssion to be constituted in accordance with the provisions of
this article by the giving of written notice to the other
State or States party to the dispute and to the Secretary-
General of the United Nations.

months of its initial meeting, it shall prepare as soon as
possible a report of its proceedings and transmit it. to the
parties and to the depositary. The report shall include
the commission's conclusions upon the facts and questions
of law and the recommendations it has submitted to the
parties in order to facilitate a settlement of the dispute. The
six month time-limit may be extended by decision of the
commission.2. A conciliation commission will be composed of three

members. One member shall be appointed by each party
to the dispute. If there is more than one party on either
side of the dispute they shall jointly appoint a member of
the conciliation commission. These two appointments shall
be made within two months of the written notice referred
to in paragraph 1. The third member, the Chairman,
shall be chosen by the other two members.

7. This article is without prejudice to provisions concern-
ing the settlement of disputes contained in international
agreements in force between States.

Alternative B

3. If either side has failed to appoint its member within
the time-limit referred to in paragraph 2, the Secretary-
General shall appoint such member within a further period
of two months. If no agreement is reached on the choice
of the Chairman within five months of the written notice
referred to in paragraph I, the Secretary-General shall
within the further period of one month appoint as the Chair-
man a qualified jurist who is not a national of any State
party to the dispute.

1. Any dispute between two or more parties concerning the
interpretation or application of the present articles which
cannot be settled through negotiation, shall, at the request
of one of them, be submitted to arbitration. If within six
months from the date of the request for arbitration the
parties are unable to agree on the organization of the arbi-
tration, anyone of those parties may refer the dispute to
the International Court of Justice by request in conformity
with the Statute of the Court.

4. Any vacancy shall be filled in the same manner as the
original appointment was made.

2. Each party may at the time of signature or ratification
of these articles or accession thereto, declare that it does
not consider itself bound by the preceding paragraph. The
other parties shall not be bound by the preceding para-
graph with respect to any parties having made such reserv-
ation.

5. The commission shall establish its own rules of proced-
ure and shall reach its decisions and recommendations by
a majority vote. It shall be competent to ask any organ that
is authorized by or in accordance with the Charter of the
United Nations to request an advisory opinion from the
International Court of Justice to make such a request
regarding the interpretation or application of the present
articles.

3. Any party having made a reservation in accordance
with the preceding paragraph may at any time withdraw
this reservation by notification to the Depositary Govern-
ments.

6. If the commissron is unable to obtain an agreement
among the parties on a settlement of the dispute within six

This article contains provisions regarding settlement of
disputes which may arise out of the a~plication or intez:P~etation
of the provisions of the draft Convention. The Commission has
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made two alternative formulations which provide respectively
for the reference of the dispute to conciliation (Alternative A) or
to an optional form of arbitration (Alternative B).

It is now the general practice to include a provision for
settlement of disputes in multilateral conventions and consequent-
ly such a provision ought to be included in any Convention
which may be adopted for the purpose of protection and inviol-
ability of diplomatic agents. The Commission has limited itself to
suggesting a conciliation and an arbitration procedure as embodi-
ed in Alternatives A and B since in the light of current
experience, they represent the largest measure of agreement that
would appear to exist among governments on the question of
settlement of disputes.

Alternative A is on similar lines as Article 66 of the Vienna
Convention on the Law of Treaties and the Annex thereto which
found support from a substantial number of Asian-African Dele-
gations. Alternative B practically reproduces the text of Article
14 of the Montreal Convention. The texts of both the alterna-
tives, whichever is approved in principle, would need certain
changes but we have refrained from making any suggestions at
present in view of the fact that the governments should first
decide on the principle underlying the two alternatives and the
formulation of the texts would very much depend on the decision
on this basic question.
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